STATE OF WEST VIRGINTIA , ‘VEC
RECE

HUMAN RIGHTS COMMISSTION

KEFNFE ROBFRT WNNG,

COMPTATINANT,

.

v., DOCKET WO, EANC-113-84
HIGHLAND ROSPITAT,,

RESPONDFNT .

PROPOSTD ORDFR AND DECISION

PRELIMINARY MATTERS

A mublic hearing was convened for this matter on
February 12, 1985 in Charleston, West Virginin. The complaint
was filed on nugust 4, 1983, A Statns Conference was held on
Novembher 15, 1§ﬂ4° Notice of hearina was served on Novemher
26, 1984, At the hearina a Mntinon for Directed Findina at the
close of complainant's case wae aranted, Subsemient to the
hearing, resmondent submitted nrorosed findinas nf fact and a
nost-hearing brief, cComplainant and the Human Rimhte rommission
were invited to file a Motion to Remmnsider it have not done s0,

Al) nrovosed findinasg, conelusions and sunrortinag
arauments snhmitted hy the parties have heen corsidered. To

the extent that the pnrormosed findinas, conclueions and araquments



advancéd by the narties are in accordance with the findings,
‘conclusions and views as stated herein, they have bheen accented,
ahd to the extent that thev are irconsistent therewith, they
have been rejected. Certain nroposed findinas and eonclusinns
have been mitted as not relevant or as not neceesary 0 a proper
determination of the material issues as presented. To the extent

that the testimonv of wvarions witnesses is not in accord with

the findinae herein, it is not eredited,

CONTENTIONS OF THF PARTIFES

Complainant contends that respondent dieccriminated
adainst him on the bhasis of his ancestry, Chinese, by terminating
him, Respondent maintains that comnlainant was terminated for
impronerly looking into a room while an enema was being adminis-
tered to a female matient and for other immalesive and unorofesaional

hehavior,

FINDINGS OW FACT

Rased upnn the parties' stipulations of unconteeted
frote as set forth on the record at the hearing, the Hearing
Fxaminer has wade the followina findinas of fact:

1, If complainant had remained in his employment with
respondent, his salary from the date of h{s termination through
January 31, 1985 wonld have heen $16,032.,72, From the dAate of
termination to the date of hearina, complainant earned $6,563.,45

from other employers,



2. Comlainant was emnloved by resmpondent from Tuly
1, 1931 to Iuly 6/, 1983,

Rased upon a preponderance of the evidence, the
Hearing Fyaminer has made the followina findinas of fact:

3, Ccomnlainant is of Oriental/Asian ancestry. His

father is Chinese,

40 Reepondent is a non-nrofit institution devoted
to the shor+ term treatment of rersong who »are mentally and
emntionally ill.

5, At the +ime that complainant wae hired by respondent,
he was informed by Clark, respondent's Directnr of NMursina, of
+he imnortance of hehaving in a professicnal manner and that
"horseplay"” would not be permitted in the ho;nitalé

6, At the time that comnlainant was hired by respondent,
Clark advised eomnlainant not to rai=se his voice or lo=e control
hecanse surch artions could possibly prodnee a violent reaction
from patients in the honsnital.

7. On dnly 6, 1983, clark terminated comnlainant from
his employment with respondent,

8. Amona the specific reasons given to complaipnant by
rlark for his termination were the fnllowina:

2. That he had improrerly looked into a room while
an enema was heilnna adminiétered to a female patient.,

b, That he had done cartwheels in the hospital

hallwavy,



c. That he had made suggestive comments or enqaded
in suggestive hehavior with regard to a female
patient,

d. That he had improperly worn the smock portion
of his uniform in a manner where the zipper;was

. drawn too low on his body,

9, Complainant was informed hy Clark at the time of his
termination that complainant's histery of impulsive and
unprofessional hehavior, for which he had bheen counseled but
which he continued to exhibit, was a factor in the decision to
terminate him,

10, Prior tn his termination from emmloyment with
resnondent, comnlainant had been counseled by Clark on at least
+hree or four separate occasions and had received one written
reprimand, all relating to his bhehavior in connectior with his
employment at resmondent,

11, vhile emploved at respondent, complainant was
counseled by Clark on at least one ocrasion for wrestling with
another emnloyee in the hallway., In connection with such counsellina
complainant @as advised that if such behavior were reveated, he
would be terminated,

12. On one occasion, complainant was counseléd hy Clark
or Cooper, a Charge Nurse at respondent, about controlling the

volume of his voice at the hospital,



13, On one occasion, Clark counseled complainant about
his impulsive behavior in threatening to walk off the unit on
which he was working. Complainant was warned that impulsive
behavior could result in his termination.

" 14, On one occasion, Clark counseled complainant
regarding his impulsive behavior as ma;ifestéd bv his raising
his voice with Moore, a nurse at respondent, Comnlainant
received a written warnina for such behavior and was informed
that another episode of impulsive and disruptive behavior
‘at the hospital could result in his termination.

15, At the time that complainant was hired by respondent,
‘he was advised to obey the nurses.

16, At the time that complainant was hired by resnondent,
he was advised through the hospital Fmnloyee Manual that he could
be terminated Ffor several specific reasons as well as for causes
vhich served to disrupt the ordinary operations of the hospital.

17. At the time of his termination, comnlainant was
told by Clark that he had received wrior counselinqg relating to
his behavior and that he had failed to show improvement,

18, Respondent's policy with respect to the discharge
of employees does not reguire prior written disciplinary warnings
before an employee is terminated. Among the arounds for discharge
specified in respondent's Employee Manual are the following: nealect

of duty, incompetence, insubordination, and other causes which



disrupt the ordinary operations of respondent. -

19, While emploved at resvondent, complainant was charged
the amount of $0.89 by respondent for personal calls made by him
to his home using the hospital telephone. Respondent's Fmployee
Manual explicitly mnrovides that all hospital telephones are for
business use only, B

20, Ppnroximately six months after complainant's
termination, another attendant at respondent, Fleming, who is not
of Asian or Chinese ancestry, was counseled by Clark regarding
personal use of respondent's teleﬁhnnes and was reaquired to pay
respondent approximately $1.00 for such personal ecalls.

21, During 1983, the vear in which complainant was
terminated by respondent, at least fifteen employees of respondent
other that complainant, two of whom are black and the remainder
of whom aré caucasian, received oral or written remrimands or
were terminated for their behavior at work or their job
performance,

22. During 1983, Fleming, an attendant at respondent
who is not of Asian or Chinese ancestry, was counseled and
received written reprimands on at least two ocecasions and was
threatened with termination for sleeping on the job,.

23. On one occasion, complainant .engacged in a verv loud
verbal exchange with Moore, a nurse at respondent, in the Constant
Care area of the hospital, where sometimes violent patients are

located.

24. Neither Clark, other management personnel, nor co-
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emclovées at respondent made deroaatory comments to comnlainant
or called comnlainant deroaatory names relatino to his ancestry
during complainant's ewployment at respondent.

25. During complainant's employment at respondent, he
used the nickname "the Chink" and referred to himself by that
nae on a reqular basis, Hg also permitted others to call him
"the Chink" and he did not intermret the use of such name as

a slur based uron ancestry or ethnicity.

CONCILUSIONS OF T.AW

1. Keene Robert %ong is an individual claiming to be
aggrieved by an alleged unlawful discriminatory practice and
is a proper comnlainant for purposes of the Human Rights Act,
wegt Virginia Code, Section 5-11-10,

2. Highland Fospital is an emnloyer as defined in west
Virginia Code, fection 5-11-3(d) and is subiject to the provisions
of the Human Rights Act.

3, Complainant has not made out a prima facie case
that resrondent discriminated against him on the bhasies of
ancestry by terminating him,

4., Respondent did not discriminate 2gainst complainant
on the basis of ancestry by terminatina h%m. west Virginia Code,

Section 5-11-9(a).



DETEFRMINATION

The complaint in this matter is not supnorted by a

preponderance of the evidence.

PISCUSSION

In fair emnloyment disparate treatment cases, the
initi»l burden is upon the commnlainant to establish a prima

facie case of diserimination. Shepherdstown Volunteer Fire

Depsrtment v, West Virginia Human Rights Commission 302 c.r.2d

342, 352-353 ("wa 1933); MeDnnnell-Douqlas Corporation v, Green

411 U.s. 792 (1°73).

Tn the inetant case, Eomplainank has failed to
establish a prima facie case of discrimination hased uron
ancestry with respect to his termination,

One way that a complainant may make out a prima facie
case of discriminatory termination is by showing the followina:
1) that he is a member of a class protected hyv the Act; ?) that
he was qualified for the job that he was nerformina; 3) +hat he
wasg satisfyinq the norwal requiremente of hia work: 4) that he
was discharaed; and 5) that after his discharue, the employer
assiqned employees who are not members of complainant’s protected

class to perform the same work. Flowers v. Crouch-wWalker Corn.

522 F.2d 1277 (7th cir. 1977).

Tn the instant case, complainant established that he



is reian (Chinese) and that he was dischavaged by respondent. He
has not, bowever, established anv of the other elements set forth
above. There is no evidence in the record that non-Asian or non-
Chinese emplovees were aasianed conmlainant's work daties
subsequent to his termination. Morenver, the record evidenée
indicates that while emnleoyed hv reasnondent, commlainant was not
entiafying the normal rermiirements of his wnrk, romplainant was
connseled for infrackione concerninag impulsive and unprofessional
work behavior on fonr separate occasions and was aiven a formal
written warning on one occasion for such beh;avior° In addition,
comrlainant misused the telephones of resmondent,

The Flowers formula is. not the only methnd for showinag
a nrima facie case of discriminatory termination. Indeed, it is
sufficient tn establish a prima facie case vhere 2 comrlainant

seta forth facts which, if otherwis=e unexplained, would raise

an inference of diserimination. Furnao Consktruction Co. v. Waters

A30 U.S. 567, 577 (1978); Texas Denartment of Communitv Affairs v.

Rurdine 450 7.5, 248 (1978)., Tn the instant case, comnlainant bas
eatablished nn such facts.

Complainant claims that his termination was discriminatory
because he was not written up three times prior to discharge.
Pespondent's nolicy regarding termination qf emnloyeés. however,
Adoes not rermire written warninas nrior to discharge as claimed

by complainant.



Complainant claiméd that he, an As=ian/Chinese emplo;ee, -~
was disciplined more harshly than other employees. When asked to
be more specific, complainant cited the following twn examples:
he was reoguired to reimburse respondent for personal use of
the telephone, and that he was written up for a verbal exchange
with nur=se Moore, The record eVidpnce-indicates, however, that
Wlnminq, an attendant for resmondent who is not of Asian or
Chinese ancestry, was also regnired to reimbur=se resnondent for
personal use of the telephone., In anv event, the amount which
complainant was required to repay ($0.89) is so small as to
render the alleged discipline nonsianifiaant.

The record evidence aléo indicates that fifteen other
emnloyees, none of whom were of Asian or Chinese ancestry, were
disciplined or ferminated by respondent in 1983, Complainant's
contention that he was singled out for discipline appears to be
based upon rank hearsay., With reqgard to the incident involving
Nurse Moore, complainant adﬁits that he was shouting in the halls
of a hospital that serves the mentally and emotionally il1.

Complainant arques that the alleaations which led to
his termination are false. Even if complainant is right, this is
not evidence of discrimination. Complainant has shown no link
between the allraedly untrue reasons for his discharqe and his

ancestry.
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Tt i=s varticularly sianifigant that complainant admits
that while he was employed by respondent there was no name calling
hbased upon ancesrty. If such ethnic slurs had been present, there
could have been sufficient facts to raise an inference of
discrimination unless otherwise exnlained., There were no such
ancestral slurs in this case, and a prima facie case has not bheen

established,

RFCOMMENDFD ORDFR

In view of the foregoing, the Hearina Fxaminer
recommends *hat the complaint in this matter bhe dismissed with

rrejudice,

JAMRES BRERT,
ARING FXAMINFR

FNTERFD ¢ Anril 8, 1985
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CERTIFICATE CF SERVICE

The undersigned hersby certifies that he has served

the foregoing Proposed Order and Decision

by placing true and corr=ct copies ther=20f in the United States

Mail, postage prepaid, addressed to the following:

Keene Robert Wong
Rt. 1, Box 72
Gallagher, WV 25083

Cynthia Turco

SpilmanThomas, Battle & Klostermeyer
P. O. Box 273

Charleston, WV 25321

Roxanne Rogers

Human Rights Commission
215 pProfessional Building
1036 OQuarrier Street
Charleston, wv 25301

John Boettner, Jr.

Boettner & Crane

1115 Charleston National Plaza
Charleston, wv 25301

on this _8th day of April , 1985

e

JAmes Gerl



COPY

May 24, 1385

Mr. Keene R. Wong !
Route 1, Box 72 '
Gallagher, West Virginia 25083

Edwin L. Johnson, Administrator
Highland Hospital

P. O. Box 4359

Charleston, West Virginia 25304

Cynthia L. Turco, Esquire

Spilman, Thomas, Battle & Klostermeyer
P. O. Box 273

Charleston, West Virginia 25321

John Boettner, Jr.

Boettner & Crane

115 Charleston National Plaza
Charleston, West Virginia 25301

Re: Keene R. Wong v. Highland Hospital
Case No. EANC-113-84

Dear Mr. Wong, Mr. Johnson, Ms. Turco, and Mr. Boettner:

Herewith please find the Findings of Fact, Conclusions of Law and the
Order of the WV Human Rights Commission in the case of Keene Robert
Wong v. Highland Hospital.

Pursuant to Article 5, Section 4 of the WV Administrative Procedures
Act WV Code, Chapter 29A, Article 5, Section 4{ any party adversely
affected by this final Order may file a petition for judicial review in either
the Circuit Court of Kanawha County, WV, or the Circuit Court of the
County wherein the petitioner resides or does business, or with the judge
of either in vacation, within thirty (30) days of receipt of this Order. If
no appeal is filed by any party within thirty (30) days, the Order is
deemed final.

Sincerely yours,

ﬁé/uur-u-ct ;2

Howard D. Kenney
Executive Director
HDK/kpv
Enclosure CERTIFIED MAIL-RETURN RECEIPT REQUESTED



BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

Keene Robert Wong,
Complainant,

V. Docket No.: EANC-113-84

HIGHLAND HOSPITAL,
Respondent.

ORDER

On June 12, 1985, the Commission reviewed the Hearing Examiner's
proposed Order and Decision. After consideration of the aforementioned
Order and Decision the Commission does hereby adopt it as its own.

It is therefore ORDERED that the Hearing Examiner's Order be
attached hereto and made a part of this Order. It is further ORDERED
that Complainant be awarded no relief and that this case be closed.

By this Order, a copy of which is to be sent by certified mail, the
parties are hereby NOTIFIED that they have ten days to request
reconsideration of this Order and that they have the right to judicial
review.

Entered this ’7 day of June, 1985.

[ Oovresti b Cho
Russell Van Cleve
Chairman
West Virginia Human Rights

Commission




