
STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION
215 PROFESSIONAL BUILDING

1036 QUARRIER STREET
CHARLESTON. WEST VIRGINIA 25301

TELEPHONE 304-348-2616

Mike Kelly, Esquire
1116-B Kanawha Boulevard, E.
Charleston, WV 25301

David P. Lambert, Esquire
Assistant Attorney General
Room E-26, State Capitol Bldg.
Charleston, WV 25305

RE: Deloris Wilder v. W. Va. Community Mental Service
Department/Docket No. ER-80-77

Dear Mr. Kelly and Mr. Lambert:

Herewith please find a copy of the Order of the WV Human Rights
Commission in the above-styled and numbered case of Deloris Wilder v. W.
Va. Community Mental Service Department/ER-80-77, Pursuant to Article 5,
Section 4 of the WV Administrative Procedures Act [WV Code, Chapter
29A, Article 5, Section 4] any party adversely affected by this final Order
may file a petition for judicial review in either the Circuit Court of
Kanawha County, WV, or the Circuit Court of the County wherein the
petitioner resides or does business, or with the judge of either in
vacation, within thirty (30) days of receipt of this Order. If no appeal is
filed by any party within (30) days, the Order is deemed final.

Sincerely yours,

- ~:;::::':'e-:fJ7
Executive Director

CC :.Roxanne Rogers, Attorney
Anne Charnock, Hearing Examiner



Deloris Wilder
Complainant,

W. Va. Community Mental Service
Department,

Respondent.

ORDER
On the 19th day of September, 1985, the Commission reviewed

Hearing Examiner Anne Charnock's Findings of Fact and Conclusions of

Law. After consideration of the aforementioned, the Commission does

hereby adopt the Findings of Fact and Conclusions of Law as its own.

It is hereby ORDERED that the Hearing Examiner's Findings of

Fact and Conclusions of Law be attached hereto and made a part OF this

Order.

By this Order, a copy of which to be sent by Certified Mail, the

parties are hereby notified that THEY HAVE TEN DAYS TO REQUEST A

RECONSIDERATION OF THIS ORDER AND THAT THEY HAVE THE

RIGHT TO JUDICIAL REVIEW.

Entered this ¥ti day of October, 1985.
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W. VA. COMMUNITY MENTAL
SERVICE DEPARTMENT,

FINDINGS O~ FACT~ CONCLUSIONS
Q:f ·~W.:AND: m;C.0.l-1MENDATIONS·

Pursuant to notice issued to the Respondent, this matter
came on for hearing on the 28th day of May, 1985 in the Conference
Room of the W. Va. Department of Health, Charleston, West Virginia.

The Complainant, Deloris Wilder, appeared in person and
by her counsel, Mike Kelly, Esquire, Special Assistant Attorney
General, State of West Virginia, and the Respondent, W. Va. Community
Mental Service Department, appeared in person by Randy Myers, who in
1976 was the assistant director of Respondent and by its counsel,
David P. Lambert, Esquire, Assitant Attorney General, State of West
Virginia.
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entered as evidence at the hearing and a review of the transcript
of the hearing; the hearing examiner makes the following findings of
fact, conclusions of law and recommendation;

1. The Complaniant, Deloris Wilder, is a white female who
was in 1976 and is presently married to Wayne Wilder a black male.
Complainant was an employee of the Department of Vocational Rehabilitation
in the speech and hearing division, and had been for two years. This

2. The Respondent, W. Va. Community Mental Service Department,
was a state agency and a division of the West Virginia Department of
Mental Health. Upon reorganization of state agencies this department
became and is presently a division of the West Virginia Department of

3. In early 1976 Respondent was seeking to fill a vacancy
for a clerical position. This position had been vacantfor some time

4. Vacancies in Civil Service positions were filled in a
prescribed manner. Simplistically the system was thus: 1.) approval
to fill the vacancy was granted. 2.) The Civil Service registers were

~:~~~~~t!!f~~;;~M!~t!~!t!~':~f~~~~~~c
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practice to run a number of similar resisters simultaneously. The
Civil Service system has over 500 separate registers.

6. On January 27, 1976 Respondent requested a register for
one position - Clerk IV. This register produced twenty-nine names.
Each of these persons was contacted by letter (Respondent's Exhibit 1)

7. Unsurprisingly, of these twenty-nine names not one
person requested an interview.

8. In February 1976 Complainant became aware of the vacancy
with Respondent and made an appointment to be interviewed. This
interview occurred February 12, 1976.

9. Complainant was accompanied by her husband to the
interview. While Complainant was being interviewed her husband waited
in a waiting area where he could be seen by other employees.

10. Complainant met Robert Marshall who was then the
Director of Respondent. She was interviewed by David Ingram who was
Mr. Marshall's administrative assistant. Complainant was further
interviewed by Ruth Anderson who was program coordinator of Respondent.
If hired, Complainant would be a secretary for Ms. Anderson and

11. Complainant made "a favorable impression". Ms. Anderson
was "very much impressed" with complainant (transcript, 8-9, 89, 33).
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/~ Ingram. Complainant ·testified tho!ithe tcr"1::cr'irerthat she'had::trn:-jobc~ -~:----



14. On February 23, 1976 Respondent requested a second
Civil Service register. On March 17, 1976, four additional Civil
Service registers were requested. On April 7, 1976, another Civil
Service Register was requested. On May 4, 1976, another Civil Service
register was requested. On May 21, 1976, another Civil Service register
was requested. (Respondent's Exhibits 2-9). Nine separate Civil

A reference dated March 15, 1976 was received from Peter Americo.
(Complainant's Exhibit 1).

16. Approximately March 24th Complainant interviewed for a
job in another division of the Department of Vocational Rehabilitation.

17. In mid-April 1976 Complainant was contacted by Ruth
Anderson. Ms. Anderson asked if Complainant knew why she had not been
hired by Respondent. At this point Respondent had made no contact
with Complainant since the February 12th job interview. Ms. Anderson
informed Complaint that she was not hired "because your husband is

,18. Approximately April l4, 1976,_ Ms. Anders,on-=-sp--Oke:=E<ivP"::;~.Lt:
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24. Neither Mr. Myers, Mr. Marshall nor Mr. Ingram testified
that Complainant was not hired because of her husband's race. However
Mr. Myers indicated that the race of Mr. Wilder was a topic of conver-
sation amongst the clerical staff. (Transcript 127) Mr. Marshall
testified that Ms. Anderson was a credible person, would proffer
credible testimony and had "no good reason" to lie about Mr. Myers or
Mr Ingram. (Transcript 124). Ms. Anderson testified that her "re-
lationship with Randy (Myers) and Bob Marshall and also Dave Ingram
was good". (Transcript 62).

25. On May 10, 1976 Complainant contacted the Human Rights

26. On May l~, Mr.Ingram, at Mr. Marshall's direction,
telephoned Complainant. Mr. Ingram informed her that the position was
still available if she was interested in interviewing again. Mr.
Marshall was aware that Complainant had contacted the Human Rights
Commission. (Transcript 122). Furthermore Mr. Marshall acknowledged

27. The person who eventually filled this position, Tina
Hughes, was found on the eighth Civil Service register. (Respondent's
Exhibit 8). She had been employed by Dr. Roberts for 8-11 months



29. Complainant was never officially notified by Respondent
of being hired or rejected for the position. In fact Respondent con-
tacted Complainant only one time following her interview - the May
19, 1976 phone call from Mr. Ingram.

30. Complainant was "very angry and then I just felt
humiliated" about the action taken by Respondent (Transcript 14).

the West Virginia Human Rights Act. W. Va. Code §5-ll-3(d).
3. It is the public policy of the State of West Virginia to

provide all of its citizens equal opportunity for employment. Equal
opportunity in the areas of employment is hereby declared to be a
human right or civil right of all persons without regard to race,

4. On September 13, 1985, Complainant filed a formal
complaint against Respondent (ER 80-77) alleging that Respondent had
engaged in unlawful discriminatory practices prohibited by law. W.

!5S~;cr~~~~~~~1ti!~~rm:~~~.
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7. Racial discrimination need not be proved by direct or
circumstantial evidence. Rather a multi-point standard has been
adopted in both federal and state courts. McDonnell-Douglas v. Green
411 U.S. 792 (1973), Shepherdstown Volunteer Fire Department v. West
Virginia Human Rights Commission 309 S.E. 2d 342 (W. Va. 1983). This
scheme requires the Complainant to meet established criteria to establish

a member of a protected class, 2) that she applied and was qualified
for the position 3) that she was rejected despite her qualifications
4) that following the rejection Respondent continued to accept the
applications of similarly qualified persons.

8. Complainant has established a prima facie case. Al~hough

person who is allegedly penalized for her association with black
people falls within the protection of the (Civil Rights) Act. Whitney
vs. Greater New York Corporation of Seventh Day Adventists, 401 F.
Supp. 1363 (S.D.N.Y. 1975); Holiday v. Belle's Restuarant 409 F. Supp.
904 (W.D.Pa. 1976). Complainant did apply and was qualified for the
position and althoughnever-f.otin?lly no¥ified Complainant was rejected
for this position despite her qualifications. Respondent actively
continued to seek similarly qualified persons for months after Com-
plainant's interview.

~~S~~]§::1fE!~et;-~~~~~~~~~~~~~~~l1j1~~~:t~~~~Jt~~~~~,~~r'
.'~"<"·~burden-shifts".to the Respondent Ittoarti ..c.u.late<;'Someslegit±mat:e~':'1D,,:,~~r·;:·:1:r;-- --

.

nondis cririlitiatory·reason for the employei7.s=-rejerc±i·on~::-7McDonneIl~;;'::-.2"2:::'~

Douglas , at 402: "This-is but a burden :jJf.:.:.produc.~ng'·evidencELtci..-rebut-,,:-"-~..:..



Dr. Beatty and the transfer employee problem clearly satisfy this
burden.

10. Once Respondent has articulated a legitimate nondis-
criminatory reason the Complainant has "the opportunity to prove by a
preponderance of the evidence that the reasons offered by the res-
pondent were merely a pretext for the unlawful discrinination" Shephards-

The negative recommendation from Dr. Beatty is troublesome.
Neither Dr. Beatty nor Mr. Maine (the person Dr. Beatty discussed
Complainant with) testified. The exact nature of the problem which
resulted in this negative recommendation was never established.
However it is clear that in a similar situation (the hiring of Mr.
McCloud). Mr. Marshall initiated a call to verify a recommendation.
This was not done for Complainant as no one contacted Dr. Beatty.
Furthermore Mr. Marshall called Dr. Roberts to discuss Tina Hughes -
the person hired for the position Complainant sought. Clearly different
applicants were being treated disparately.

Secondly is the concern that Complainant, if hired, would
become a permanent employee immediately. Three transfer employees
were alread working in a work force of 15-20. Dr. Roberts, the
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mental distress and loss of personal dignity, without proof of monetary
loss. State of West Virginia Human Rights Commission v. Pearlman

13. The West Virginia Human Rights Commission may award
attorneys' fees against a respondent. §9.02(b) (1) Emergency Rules of
the West Virginia Human Rights Commission.

Therefore, based on the foregoing, I make the following

1. That Complainant be awarded incidental damages in
the amount of $2000.00, payable by Respondent, to compensate for
the anger, embarassment, humiliation, and emotional and mental distress,
resulting from Respondent's 'actions.

2. That Counsel for Complainant be awarded attorney's
fees payable by the Respondent as documented in Complainant's "Affidavit
For Attorney's Fees And Costs", which is attached herein.

Respectfully submitted this 12th day of August, 1985.

fJrt,ui)u~lUIl}
ANNE B. CHARNOCK
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STATE OF WEST VIRGINIA
COUNTY OF KANAWHA, to-wit:

April 11, 1985
April 27, 1985
May 13, 1985
May 22, 1985
May 22, 1985

May 23, 1985
May 26, 1985
May 27, 1985
May 28, 1985
June 23 & 24, 1985
June 25, 1985
June 26-Ju1y 1, 1985

Review file, interview client
Draft interrogatories
Pre-trial conference
prepare for depositions
Depositions and preparation

of client
Phone calls
Review depositions
Prepare for hearing
Meet with client and hearing
Read transcript
Research
Write brief

1.0
1.0
0.5
1.5

4.0
0.7
2.0
3.5
5.0
3.0
7.0

12.0

41.2 hours

x $60 per hour
$ 2,472.00

~ Virginia for eight years and have been engaged in the practice of
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4. The costs expended in this action on behalf of
complainant amount to $220.20, including the cost of the

Attorney fees (41.2 hours x $60/hr.)
Costs

$ 2,472.00
220.20

Taken, sworn to, and subscribed before me this 1st day of
.Ju1y, 1985.


