
STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION
215 PROFESSIONAL BUILDING

1036 QUARRIER STREET
CHARLESTON. WEST VIRGINIA 25301

TELEPHONE:304-348-2616

Daniel Hedges, Esquire
1116-B Kanawha Boulevard, E.
Charleston, WV 25301

Lacy I. Rice, Esquire
P.O. Box 85
Martinsburg, WV 25401

RE: Lloyd S. Truly, Jr. and Steven C. Miller
V Cressler's Food Warehouse
Docket Nos.: ES-239-82 and ES-345-82

Herewith please find the Order of the WV Human Rights Commission in
the above-styled and numbered cases of Lloyd S. Truly, Jr. and Steven C.
Miller V Cressler's Food Warehouse/Docket Nos.: ES-239-82 and ES-345-82.

Pursuant to Article 5, Section 4 of the WV Administrative Procedures
Act [WV Code, Chapter 29A, Article 5, Section 4] any party adversely
affected by this final Order may file a petition for judicial review in either
the Circuit Court of Kanawha County, WV, or the Circuit Court of the
County wherein the petitioner resides or does business, or with the judge
of either in vacation, within thirty (30) days of receipt of this Order. If
no appeal is filed by any party within (30) days, the Order is deemed
final.

Sincerely yours,

~~~K~?jJ
Executive Director



LLOYD STEVEN TRULY, JR.
Complainant,

V.
CRESSLER'S FOOD WAREHOUSE,

Respondent.

STEVEN CRAIG MILLER,
Complainan t,

V.
CRESSLER'S FOOD WAREHOUSE,

Respondent.

The Commission, at its regularly scheduled meeting on October 9,

1985, examined the entire record in this case and rejected the Hearing

Examiner's Findings of Fact and Conclusions of Law. Thereafter, the

Commission adopted as its own the Complainant's Proposed Findings of Fact

and Conclusions of Law and does hereby incorporate the same as part of

its findings of fact and conclusions of law. In addition, the Commission

further finds, based upon an affidavit filed by Complainant's counsel, that

an award of $4,481. 25 is a reasonable sum for an award as an attorneys

fee.

It is, therefore, ORDERED:

1. That the Complainant, Lloyd Steven Truly, Jr., recover the sum

of $34,484.68 representing backwages, interest and benefits due the

Complainant as of the date of this order.



2. That Lloyd Steven Truly, Jr. receive the sum of $5,000.00 as

incidental damages for the humiliation and loss of dignity suffered by him.

3. That Steven Craig Miller receive the sum of $30,242.00 in

backwages, interest and benefits due him as of the date of this order.

4. That Steven Craig Miller be awarded the sum of $5,000.00 as

incidental damages for humiliation, loss of dignity and suffering endured

by him.

5. That Respondent shall pay unto the Complainants attorney,

Daniel F. Hedges, the sum of $4,481. 25 as his attorney fee for

representation of the Complainants herein.

6. That the sums directed by this order to be paid over to the

Complainants and their attorney are due and payable upon entry of this

order and interest shall accrue, thereon, at the rate of 10% per annum

day of 1LtM.~985.

BYk,f~_~m-
~ ,

BETTY HAMILTON, VICE CHAIR
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COMPLAINANTS' PROPOSED\FINDINGS OF FACT
AND CONCLUSIONS OF LAW



Human Rights Commission on May 19, 1982, issued a letter ofc...~
determinination finding probab1eAto believe that the Human Rights

The two cases were conso1id~ted and on April 5, 1985, the
\

Human Rights Commission, by its Chairperson, served written notice



to the Hearing Examiner for inclusion into the record as
\

Stipulations of Fact and Stipulated Exhibits.



submissions, the Hearing Examiner recommends that the Commission

make the following Findings of Fact and Conclusions of Law:

The ultimate issues to be determined in this proceeding

are as follows:

1. Whether or not the complainants were subject to

impermissible discrimination based on sex resulting in their

termination of employment.

2. Whether or not, as a matter of law, heavy lifting

constitutes a bona fide occupational qualification, and thus a

statutory exemption to the complainants' charge of sex

discrimination.

3. Whether or not, as a matter of law, the requirement

that males perform heavy lifting and females be precluded from

performing heavy lifting constitutes a valid business necessity so

as to excuse the claimed sex discrimination against the

complainants.
4. Whether or not the complainant Lloyd Steven Truly,

Jr., was constructively discharged from his employment with the

respondent.
5. If either or both complainants were discharged

illegally as a result of discrimination based upon sex, what is

the appropriate remedy.



The undersigned Hearing Examiner, based primarily on the

stipulations of the parties as well as the evidence adduced,

recommends that the Commission make the following Findings of

Fact:

1. The complainants Lloyd steven Truly, Jr. and Stephen

Craig Miller are males who were employed by the respondent

Cressler's Food Warehouse, located at 1164 Winchester Avenue,

Martinsburg, West Virginia. The complainant Stephen Craig Miller

was employed by the said respondent from November 28, 1977, until

September 18, 1981. The complainant Lloyd Steven Truly, Jr. was

employed by the said respondent from October 20, 1978, until

November 3, 1981. Both Truly and Miller were part-time employees

averaging twenty-five hours worked per week over the course of

their employment and, for a significant period of time immediately

preceeding the separation from their employment, were working

thirty-two hours per week on a regui~r basis.

2. The respondent Cressler'S Food Warehouse is a chain
of four supermarkets located in Martinsburg, West Virginia,

Hagerstown, Maryland, Shippensburg, Pennsylvania, and

Chambersburg, Pennsylvania. The West Virginia store is

incorporated as Cressler's Food Market of West virginia, Inc.

3. For all relevant purposes the respondent (hereinafter

Cressler's) is an employer and the complainants were employees

within the State of West Virginia at the supermarket location on

Winchester Avenue, Martinsburg, Berkeley County, West Virginia,

within the meaning of the West Virginia Human Rights Act.



A part-time employee is one hired to work
thirty-three (33) hours or less per week
in five (5) days. Such an employee shall
be guaranteed four (4) hours work, or pay
in lieu thereof, when reporting for assigned
work, providing the employee is available
for such time. All provisions of this
Agreement shall apply to part-time
employees except as may be specifically
exempted in this Agreement.
Section 7.2.

There shall be one (1) job classifica-
tion: grocery department.
Section 7.3.

classification of grocery department.,are as follows: unloading
'.\

trucks,- cutting, pricing, and sorting, stocking shelves, operating



parforming the cutting, marking, and sor~ing activities is 20 to

30 pounds. Employees performing such activities generally perform

memorandum introduced as a stipulatad exhibit entitled "Why
'""') -------









"could not reasonably be met by men or women and result in



Areo: May, 1983, to Se9tember, 1983, $1,200.
\

Southland Corporation: September 30, 1983, to



(c) Each of the complainants continuously sought
e..'ilploymentand made applications therefor.



4. The complainants timely filed verified complainats

alleging that the respondent had engaged in one or more



\
8. The respondent employer asserts as a defense that



particular group challenge the test or practice on the basis that
the facially neutral classification had no relation to job

performance. 1 See, e.g. , Garcia v. Gloor, 609 F.2d 156 (5th Cir.
1980); Johnson v. Goodyear Tire and Rubber Company, 491 F.2d 1364
(5th Cir. 1974); Watkins v. Scott Paper Company, 530 F.2d 1159

(5th Cir. 1976); Carpenter v. Stephen F. Austin University, 706

F.2d 608 (5th Cir. 1983); Schlei and Grossman, Employment

1. In contrast to the BFOQ defense which is asserted in the
general context where an employer admits they are subjecting
employees of one sex to disparate treatment on account of sex.



conducting body searches, e.g., City of Philadelphia v.

Pennsylvania Human Relations Commission, 300 A.2d 97 (1973), or

that loading and unloading aspects afe very strenuous); Weeks v.
\

Southern Bell Telephone Company, 408 F.2d 288 (5th Cir. 1969)



contrary, and admitted that women could perform the job;

therefore, the assertion of the BFOQ defense must fail in any

event. The respondent noted that there was no physical test given

with the individual evaluation of ability. The determination was

(E.D. Wash. 1982); Bowe v. Colgate-Palmolive Company, 416 F.2d 711

(7th Cir. 1969); Rosenfeld v. Southern Pacific Company, 444 F.2d

1219 (9th Cir. 1971); Weeks v. Southern Bell Telephone Comoany,





Company, 617 F.2d 61 (5th Cir. 1980); Penna v. Braddleboro

Retreat, 702 F.2d 322 (2d Cir. 1983); Nolan v. Cleland, 686 F.2d

\16. The complainants are entitled to back pay and the

F.2d 159 (5th Cir. 1971); Shaffield v. Northroe Worldwide Aircraft
Services, Inc., 373 F. Supp. 937 (M.D. Ala. 1974); Tidwell v.

International Company, 35 F.E.P. (W.D. Mo. 1982); Sears v.

Atchison, Topeka and Sante Fe Railroad Company, 30 F.E.P. 1084,



Federal law, ~, Cline v. Roadway Express, Inc., 689 F.2d 481

(4th Cir. 1982). In addition, the complainants are entitled to

Rights Commission v. Pearlman Realty Agency, 211 S.E.2d 349 (W.Va.

1975), and an award of attorney's fees. W. Va. Code §5-1l-13(c) &

\
(a) Lloyd Steven Truly, Jr.: $34,484.68 in back wages



contribution until the date of payment; $5,000 in damages for
humiliation and 1055 of dignity.

3. The respondent shall cease imposing the 100 case

production standard or any other standard in the cutting, marking,

and sorting activity to employees of only one sex and shall permit

each employee to demonstrate his/her ability to meet any

Order by submitting to the Commission certified checks made
\

payable to the complainants for payment in full to the

Chairperson, West Virginia
Human Rights Commission /

/


