MISSION
HUMAN RIGHTS com
STATE OF WEST V‘iggglc}éssmwm, BUILDING
1036 QUARRIER STREET
CHARLESTON, WEST VIRGINIA 26301

TELEPHONE: 304-348-2816
ARCH A MOORE IR

Gouernas Feby‘uaf‘y 1&:, 1986

Andrew N. Frye, Esquire
p.0. Box 446
Petershurg, WV 26847

Wiltliam T. Wertman, Esquire
w% Legal Services Plan, Inc.
p.0. Box 1898

Martinsburg, WY 25401

RE: Benjamin O. Shreve v Vaccuum Seprvicee, Inc., ER-354-85

Dear My, Frye and mMr. Werimans

Herewith please find the Order of the WV Human Rights Commission in

the above-styled and numbered case of ~ Shreve V Vaccuum Services, Inc.
ER-354-85.

Pursuant to Article 5, Section 4 of the wv aAdministrative Proceduras

Act [WV Code, Chapter 29A, Article 5, Section 4] any party adversely

affected by this final Order may file a petition Tor judicial review in either
the Circuit Court of Kanawha County, WV, or the Circult Court of the

County wherein the petitioner resides or does business, or with the judge
of either in vacation, within thirty (30) days of receipt of this Order. If

?ic;}ﬁiappeai is filed by any party within (30) davs, the Order is deemed

Sincerely yours,

ﬁéa/,: i A { /zf{ 2 % e FC

C_Z; Vg ~
Howard D. Kenney //

Executive Director
HDK{’ka /:é;cp

Enclosure
CERTIFIED MAIL/REGISTERED RECEIPT REQUESTED.



RECEIVED

JAN 16 1386
BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

W.V. HUMAN RIGHTS COMM.

BENJAMIN O. SHREVE,
Complainant,
VS, Docket No. ER-354-85
VACCUUM SERVICES, INC.,
Regpondent.,
ORDER

On the 8th day of January, 1986, the Commission reviewed the
Findings of Fact and Conclusions of Law of Hearing Examiner,
James Gerl. After consideration of the aforementioned, the
Commission doesg hereby adopt the Findings of Fact and Conclusions
of Law as its own.

It is hereby ORDERED that the Hearing Examiner's Findings of
Fact and Conclugions of Law be attached hereto and made a part of
this Order.

By this Qrder, a copy of which shall be sgsent by certified
mail to the parties, the parties are hereby notified that THEY
HAVE TEN DAYS TO REQUEST A RECONSIDERATION OF THIS ORDER AND THAT
THEY HAVE THE RIGHET TO JUDICIAL REVIEW.

g o e (“'1‘:
Entered thig | 3 day of rfﬁxxﬁﬁ“f . 1986.

Regpectfully Submitted

i

\ .\ %’ ; w\a \( ,,(‘ - ‘ o L\“‘ ‘\_/,‘f\“'k MM‘X‘ ‘‘‘‘‘ g™
CHA:R/V&CE _C“HAIR
Wast Virglnza Human

Rights Commission




STATE OF WFET VIRGINIA

HUMAN RICGHTE COMMISSION

u

BENJAMIN O. BHEREVE
Complainant
Docket Mo,
VEa EH-451-85

VACUUM SERVICES, INC,

Respondent

PROPOSED ORDER AND DECISION

PRELIMINARY MATTTRE

B publio hesring was convened for this matter on September 27,
1885 in Petersburg, Weght Virginia. The complaint was filed on March
720, 1985, and was amended on Bpril &, 1985, The notice of hearing
was serxved on June 7, 1585, 2 Stetus Conference was held on June

27, 198%. Bubseguent to the heaving, both parties gubmitted writiten

=iy

briefs and proposed findings as of faot.

n

A

211 proposed findings, conclusicns and supporting arguments

H

submitted by the marties have bsen consideved. To the extent that
the proposed findings, conclusgions, and argunents advanced by the
parties are in accordance with the findings, conclusionsg, and views
as stated herein, they have heern accented, and to the extent that

they are inconsistent thevewith, they have been relected, Certszin

proposed findingg, and conclusiong have been omitted as not relevant



or not necessary to a proper determinstion of the meterial issues

W
m

presented. To the extent that the tesgtimony of various witnesses

not In accord with findings as stated herein, it it not credited,

}nip
o

CONTENTIONS OF THE DARTIES

Comezlainant contends that rvespondent discriminsted agsinst him
on the basis of his physicel handicep by laving him off and by
failing to accomodate his handicap. Respondent maintains that
complainant was ledd off because of a decline in regpondent’'s

business and thet compleinant's complaint wasz not timely filed,

FINDINGS OF FACT

Based upon the parties stipulations of uncontested fact as
gset forth on the reccord during the hearing, the Hearing Examiner
has made the following findings of factht:

1., Complainant was employed by vespondent from April 21, 1984
to December 258, 1984,

2. At the time of hig emplovment by respondent on April 21,
1984, complainant knew that respondent's Petershurg, West Virginie
office would be closing.

3. Complainant's physicael condition substsntially impaired his

life activities.

Based upon a preponderance of the evidence, the Hearing Examiner

has made the following findings of fact:



4. Complainant completed 2nd notavized an emplovment complaint
ackground informetion form for the Human Righits Commission on

March 19, 1985, The Humen Rights Commission reviewsd thig dooument
on March 20, 198EF

5. The Hunan Rights Commission flled a msmorandum of complaint
on March 28, 1985,

5. Complainant’s amended complaint was signed and notarized on
Apxril &, 1l985.

7+ Respondent is in the business of using truck mounted vecuum

oleansrs to vacuum ash from power vlants and settlement ponds from

e

wines. In addition respondent ubtilizes high pressure eguipment to

clean out boilers and hoppers, and respondent hauls hazavdous waste.
2. Complainant head previously been employed by respondent for

sprroximately zix vears As a vesult of an indury to his badk

during his previous employment with respondent, complainant has

been diagnosed as having mulitiple level lumbay spondvigosis and laxity

of his luxbar spine.

9. Complainant was heospitalized as a result of the condition

described in finding of fact number 8 in August 19282 and in October

1G5+ On December 15, 1983, complainant’s ghyveician, Mozllister
released complainant to return to work effective Jenuary 1. 1984,
but complainant was restricted o light duty work only {thet is, no

e

1i. Complainant was enployed by respondsnt on April 21, 1884 ae
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Respondent considered complaines

T

3

@ & good employee and he received no discipline or complaints

from regpondant regarding his work rvevformance,.

12+ Beceguse the sovrces of respondent’'s buginess in the Petersbury,

West Virginias ares were declining, and, because such Jdecline was

nurber 12, respondent lsaid off spproximetely thirty of ilis Yest
Virginis emplovees, including complainant at or neay the time of the
complainant’s layoff.

14, Regpondent a2till emplove two emplovees ountaside of ¥West Virginis

who perfcrm dispasiching duties, but said employees alsc perform truck
civing and other dutles which entail heavy lifting.
15, The only light duty jobs in respondent's current operstion
are those of computer operstor and office manager.
12, Complainsnt does not have the educstion and ewperience to
gualiify for the computer operator or cffice manager positions,.
17. Respondent offered complainant an opportunity to relocate

and accept another position with respondent, bubt complainant declined
hecause he was still restricted to light duty woerk bv his doctor.
12, Respondent's management wae fully awere of complainant's

handicar at the time of his employment by respondent on april 21, 1984,

12, Complainant's handicap playved no part in respondent’'s



decision te lay him off.

20. Respondent 4id not consider any sccomodatdon of complainant's
handicap in lieu of terminating him or in addition to terminating
him. Respondent nevey considered whether it could restructure
a job which complainant would be able to perform. Respondent never
explored the possibility of training or other educational programs
for complainant. Respondent never dstermined whether it could txain
complainant in-house for the light dutvy dobs at respondent's.

21. A reasonable hourly rate for legal services rendered by
complainant’s attorney, William T. Wertman, Jr., is $75.00 per hour.

22, Complainant's attoyney reasonably expended €7.09 hours in

the litigation of this case.

CONCLUSIONS COF LAW

1. Benijamin O, Shreve ig an individual claiming to have been
aggrieved by an alleged unlawful discriminstory practice and is afl
proper complainant for purpcses of the Human Rights Act, West
Virginia Code, Section §-11i-10.

?s The comolaint of discriminstion herein was timely filed,
Wegt Virginis Code, Section 8-11-10.

3. Vacuum Services, Inc. iz an emplover as defined in VWest
Virginia Code, Section 8§-11-3{(d) and is subject to the provisions
of the Suman RBights aAct.

4, cComplainant has not establicshed a prima facie case that

respondent discriminated againet him on the basis of handicap by



laving him off.

5. Respondent has not disoririnated sgsinst complainant on

nandicar by laving kim off, wWegt Virginies Code,

£. Complainant has Jdemonstrated by the prepondevance of the
evidence that respondent failed to sccommodate his hendicep in

niz Code, Section 5-11-%{(s).

‘.,éu

viclation of West Virg

m

Digeussion of Jonclusions

I. TIMELINESZ OF COMPLAIRT

Respondent contends thet complainant’s complaint of discrimi-
nation was not timely filed. The recerd evidence reveals that com-
plainant was lald off on December 28, 1984, ¥Me completed and nota-
rized an employment complaint bhackground form for the Yuman Rights

Commigzion on March 19, 1985, and the Commissgion received this docou-

ment on March 20, 1985, On March 2

iﬂ

., 1985, the Commisaion filed =a

Memorandum of Complaint, The complaint wes amended on dpril &, 1985,
The Human Rights Act reguires thet a complaint be filled within

0 Javes after the cccurrence of anv alleged unlawiful discoriminatory

practice, West Virginia Code, fection 5-11-10, 7vhere the Commission
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complainant of an alleged wviolation of the Human

4

Rights Act prior to the ewxpiration of the 90-day limitation neriod,

4

4
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the Commission may itute 2 Memorsndum of Complaint and any sub-
segquent complaint is deemed £iled as of the date of gaid Memorandum

of Complaint. Rules and Regulstions Pertaining to Practice and



Procedure before the West Virginia Human Rights Commission, Section
2,05{d) (3} .

Thus, because the Memorandum of Complaint in the instant case
was filed within 90 days of complaint's lavoff, the complaint was
timely filed, Moreover, becauvse the effects of any alleged discrim-
ination would caryy over into the limitation period, the complaint

would appear to allege a continuving violstion under West Virginias

law. est Virginis HMumen Rights Commigsion v. United Transportstion

Union 280 S,.E.24 6532, 658~659 {w, Va. 1%981). fFurthermore, it is

clear that complainant did everything within his power to file the
complaint within the limitation period. It would, therefore, be
manifestly unjust te Jdismiss the complaint where complainant is not
zt fault.
I1. HANDICAP DISCRIMINATION/LEYOPE

In fair employment disparate treatment cases, the initial burden
s upon the complainant to establish a prima facie cese of discrim-

-

ination, Shepherdstown Voluniteer Fire Department v, ¥West Virginia

Buman Rights Commission 209 £.8. 2nd 342, 352-353 {w, Va, 1983};

¥MeDonnell-Dougles Corporation v, Green 411 U.2. 792 (1873).

2 complainant moy establigh a prime facle case of discrimination
by sebtting forth facts which, 1f otherwlise unexplained would raise

an inference of discrimination. Furnge Censtruction Co,. v, Waters

428 ¥.8. 567, 577 {(1978); Texas Depariment of Community Affairs

=
.

. In the instant case, complainesnt has

i
]
1



In the instant cese, complainant has estepblished that he has »
phveical hendicap. Subsecguent to an ivdiury whils he weg emmloved

by respondent, complainant wee diagnosed as heving multiple level

lumbar spondyvliosis and laxity of the epine. The parities hove siinu-

lated, and the preponderance of the evidence reveals, thet complei-~
napt's physical condition substantislly impalre his 1ife sctivities.

Interpretive Rulse Governing Discrimination On The Handicapped,

Complainant has also demonstreted by 2 prevonderance of the
evidence that he was laid off by respondent and that during his
tenure as a dispatcher for respondent, his work performance was agood.

Complainant hag not established, however, any link betwsen his
hendicap end respondent's deecision to lay him off. 7The yecord evi-
dence clearly sstablishes that resvondent was experiencing some

finsnecial problems becsuse ©f s Jdecline in business in
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urg, Wesgt Virginiz, srea, 2g 2 direct resgult theveof, respondent

decided to relocete ita Petersburg operation and to change the nature

thirty of reswondent’s ¥est Virginis ewplovees, inclinding comp

¥
o
£

Although regpondent continues o employ two emplovees who perfox
digpatohing duties. s2id emplovess perform other duties which reguire

ting. Compleinant candidly admite thelt he cannot perform

any job which reguires heavy 1lifting. Complalnant is not guslified



at his ourrent level of treining and experisnce to gualifv for res-
vondent's curvent light Jduty nositions. Respondent offered com-
plainant an cpportunity to relocate, but complainant had to decline

becsuse he was gtill restricted to light dubty work, Tt ig signi-

ficant thet respondent’s top management was awa of pompleinantts
handicep a2t the time rvespondant re-employed compleinant on April 21,
1z84,

Based upon the demesnor of the witnesses and the points dig-
cussad above, it iz concluded that complaimant's handicap plaved no

©s Complainant hss not

Gerance of the evidence Ffaots which would

railge »n inference of discrimination and, therefore, complalinant
has noet established a prima facle case of handicep Jdiscriminstion.
1IT . REASCHADLY ACCOMMODATION

Zn employver iz under & dubty o ressonably accommodepie the handi-

smelover to accommodate an individual vwho bscomes handicsppad in the
course of emplovment with thet smplover. Interpretative Rules
Governing Discriminstion On the Handizapped, fections 4.03, 4,07,

In the instant case, respondent concedes it never congidered noco-

mnodation of complainant st the time of his layoeff. Respondent 4id not

. 5] - N | : e o . - % . 4 = -~ -, Y % §
conzider whether it could restruchure ahy 2obh which complainant might

X




not determine whether it conld

[

be akle Lo perform. Respondent d
train complainant in-house for sny of the light duty opositionsg whic
respondent retained after the layoff, Respondent never explored

he possibiliity of

f

training progrems or other educstionsl programs

which wmight benefit complaineant at the time of his layvoff. Rether

'
the record evidence is clear that respondent did rot Fulfill its
duty to accommodate complainant's handicsp, especially in view of
the fact that complainant sustained the iniuxry to his back as &
rezulit of his employment by respondent.
IV, RELIEE

In view of the foregoing Jdiszcussicn. it ig clespy that most of
the relief reguested by complainant is not appropriste. Back pav.
TEront" pay,., compensatory damages for medicel expenses and insursnos,

travel costs and finence charges snd incidentsl dameges for hum
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gnity do not zpply in the instent cmze, It iz
appropriste, however, to enter sn approprizte cesse and desist ovder
and to awerd compleinant resazonsble athtorney's fees and gosts The
nease and desist order sghould reguire respondent o evaluebe complei-
nant's current gueglifications and gbilities and make » determination
28 to gome spproprists and ressonghle scoommodation which it might

aiford complainant, with special emphasis on training and/or educa—
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tionel programs which micht cuslify complesinent for s light duvty

position, either with respondent or with some other emplover.
Compleinentte sttorney hes submitted 2 wotion for sttorney's

fges and an affidavit in suppert therefor. The nuwber of hours

ciaimed ig reazonsble for the instant cass, The hourly vete of

cutcome of this ceae, it ls clear thaet Mr. Yerimen is » highly
gkilied attornev with expertise in the field of civil rights law,
Blthough 575.00 pery houvr is an extremely Jow rate in view of the

great shill and expertise of Mri Wertmen, the hourly rate reoom-

mended herein is §75%.00 per hour because that is all thet Mr. Yerte

men hes regquested. Tt shall be understood, of course, tha

award of sttornev’s Fees shall not go to complainent since he has

g feem, but, rather, »nv such zward sh

4

e paild to the West Virginias Lewa

et

Savvices Plan, Tno.

DETERMINATION

The complaint in this metter., o the extent that 1t alleges
handicap digerimination with resvect to comnlainsnt’s lavoff, is
not supported by the preponderance of the evidence. The prepoen-~
derance of ths evidence gupports the complaint to the extent that

L

it alleges that respondent failed o reasonsbly sccommodate com-




PROPOEFD ORDER

in view of the foregoing, the hearing examiner recommends
the following:

2

1. That the complaint of Benjanin . Shreve, Docket ¥o.

ER=-451-85, be sustained inzofar as complainant contends that

regpondent fzlled o reasonably sccommodzte his handicap, and

that his complaint be digmissed with preijudiecs to the extent that

he contendg that resgpondent discoriminated against him on the basis

of his hendicap by laving him of
2., That resvondent be ordered to ceage and desist from

failing to vessonsbly sccommodate complainant’s handicep, inclu-

ding an assessment of complainant's current gualificstions, abili-
ties and skill and the oossibility that respondent could afiord

a reasgnable sccommodation of complaisant's handicap, with special
emphasis on tresining programs and/for educetional programs which

might gualify complainant for

244

light duty positicn, either with
respondent or with some other employer.
3. That respondent he ordered to pay complainant's reaso-

g fees to the West Virginia Legal Serwvices Plan,

[

Tnc., in the smount of §5,

|
b
%)
]

75,00 and costs in the amount of 5261 .25,



4. That respondent report to the Cummission wi
{60} days of the entry of the Commigsion®s Order, the

has taken to comply with the Ordeyr.

Sba
[l
g

James Gerl
vy . .
Hearing Fuxsminexr

Entered: /u‘! ijﬁaﬂ“é”@’h ’9 % " [A&S



CPRRTIPTOATE OF SERVICEHE

The undsrasigned herehy certifies thet he has szzrved

the foregoing PROPOSED ORDER AND DECISION
by placing true and corract copiss theraof in the United States

Mail, postage prepaid, addressed to the following:

Andrew N. Frye, Fsg.
Pa Q. Box 446
Peterghuryg, WV 26547

william T. Wertman, FEsr.

W.V., Legal Services Flan, Inc.
P. 0. Box 1898

Martinsburg, WV 25401

on this j{£ﬂhday of /Zév@ﬁgéﬁﬂ_ , }61&f.

El

Jémés Gerl




