
ARCH A MOORE. JR
Governor

VIRGINIA HUMAN RIGHTS COMMISSION
STATE OF WEST 215 PROFESSIONAL BUILDING

1036 QUARRIER STREET
CHARLESTON, WEST VIRGINIA 25301

TELEPHONE: 304-348-2616

February 14, 1986

Andrew N. Frye. Esquire
P.O. Box 446Petersburg. WV 26847

William T. Wertman. Esquire
WV Legal Services Plan, Inc.
P.O. Box 1898
Martinsburg, WV 25401

RE: Benjamin O. Shreve v Vaccuum Services, Inc .• ER-354-85

Dear Mr. Frye ana Mr. \'1ertmon;

Herewith please find the Order of the WV Human Rights
the above-styled and numbered case of Shreve v Vaccuum

ER-3S4-85.

Commission in
Services, Inc.

Pursuant to Article 5, Section 4 of tile wv Admini:5trative ProcedurQs
Act [WV Code, Chapter 29A, Article S, Section 4] any party adversely
affected by this final Order may file a petition for judicial review in either
the Circuit Court of Kanawha County, WV, or the Circuit Court of the
County wherein the petitioner resides or does business, or with the judge
of either in vacation! within thirty (30) days of receipt of this Order. If
no appeal is filed by any party within (30) days, the Order is deemed
final.

HDK/kpv /jcp
Enclosure
CERTIFIED MAIL/REGISTERED RECEIPT REQUESTED.

Sincerely yours, /1 .
J !.... .__"..' . /r-" ..... /,-,1 t_e. c ?:;:/~?/, /~~-:h: ;t/U? , "'

Howard D. Kenney 7
Executive Director
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BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION
W.V. HUMAN RIGHTS COMM.

BENJkMIN O. SHREVE,

Complainant,

vs. Docket No. ER-354-85

VACCUUM SERVICES, INC.,

Respondent.

ORDER

On the 8th day of January, 1986, the Commission reviewed the

Findings of Fact and Conclusions of Law of Hearing Examiner,

James Gerl. After consideration of the aforementioned, the

Commission does hereby adopt the Findings of Fact and Conclusions

of Law as its own.
It is hereby ORDERED that the Hearing Examiner's Findings of

Fact and Conclusions of Law be attached hereto and made a part of

this Order.

By this Order, a copy of which shall be sent by certified

mail to the parties, the parties are hereby notified that THEY

HAVE TEN DAYS TO REQUEST A RECONSIDERATION OF THIS ORDER AND THAT
THEY HAVE THE RIGHT TO JUDICIAL REVIEW.

Entered thisd day of _:~_'~--,",-",'~=~I__~_')~_' , 1986.

Respectfully Submitted
I

--~'.---.'.:. 'j:"v/#/ '('\ I \' C: \
. \ ~) ~:~Q/~,\\--l-,~ :fr>:j'Cv\J'l',,-.,.~~~e:";''~~-.

,C',<' CHAIR6YtC~:;;,.g.!:!lli
West Virginia Human
Rights Commission



BENJAt·lIN o. SHREVE

Complainant

VS.
Docket, No.
EH-45 1-85

VACUUIVISERVICES, INC.

Respondent

PROPOSED ORDER AND DECISION

PRELIMINARY ~~TTERS

A public heC'lringwas convened for this matter on september 27,

1985 in Petersbu:t'g. West Virginia. The comp'l.aLnt; was filed on Noxcn

20, 1985, and was amended on 1 6, 1985.. The notice .of hearing

was served on June 7. 1985" .A ~t::atus Conference "vas Ld on June

27; 1985 .• to the hearing. bocn pa.rt.ies submitted written

briefs and proposed findings as ••

A.11 ingB, conclusions and supporting a.rguments

submitted by the have been considered. To the extent that

t.ho proposed findings. conclusions, and arguments advariced the

parties are in accordance wit11 ~. rl'1:11.1•..•a.nqs , conclusions, 0.1.10 views

as in, -they been to

t.lley ar'e Lncons L therewith, been rejected.. Certa

proposed Lnqs , and cono IusLona have been omi.trted as not relevan:t



or not necessary a 1 sues

as presented. +hat; witnesses

is not in accord wH:h iugs as herein, it it not lted.

CONTENTIONS OF THE PARTIES

complainant contends that respondent discriminated against him

on the basis of his physical hand by laying him and by

failing to accomoda+e his handicap. Respondent maintains tho.t

complainant ",'aslaid off because

business and "s oomp Lad.nt; wae not timely filed"

Based upon

FINDINGS OF FACT
parties stipUlations of uncontested fact as

se't forth on ·the record during -che 'hear Lnq , the Hearing Examiner

has made the following findings of fact:

I. Complainant was employed by respondent from April 21; 1984

to December 28, 1984.

2. At the time of his employment by respondent on April 21,

1984. oomplainant knew that respondent is Pe'l::ersburg. t'lest VirginiGl.

office would be closing •.

3.. comp Lai.nenc ' s physical condition substantially impaired

life activities.

Based upon a preponderance of the evidence, the Hearing Examiner

has made the following findings of fact:
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4. Complainant completed notarized an Loymerrc complaint

background informo"tion form for the Rights connrd.as Lcn on

rliarch 19, 1985•.

on March 20,

'I'he Human Rights Commission revierhred this document

..

5.. The HUr'1\anRights

on March 28" 1985.
ssion filed a memoxandum complaint

6. Complainant's amended complaint was signed and notarized on

1 6. 1985 ..

7.. Respondent is in the bus of using truck mounted vacuum

cleaners to vacuum ash from power plants and settlement s from

mines.. In addition respondent utilizes high pressure equipment to

clean out boilers and hoppers. and respondent hauls hazardous west.e ..

8. Comp Lainarrt; had previous ly been employed by respondent for

approximate years" As a result of an injury to his back

during his previous employment with respondent. compLad.nan'c

been diagnosed as ha.ving· multiple level lurrba.r f3Pondylosis and laxity

his Lumbar' spine.

9. Complainant was as a result the condition

described in finding of fact number 8 in August 3 in October

1984 •.

10. On December 15. 1983. complainant's physicianb Mc~llister

released complainant to to woxk effective Jcmnary I, 1984•.

but 1ainant was restricted to 1 duty wozk only (that is p no

lifting) ..

11.. Comp WQ.S emp re 1 21. 1984 2",3
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duty j .• considered

a loyee he received no discipline or complaints

z'espondent; regarding his work "

12. Because the souz'ces of business in

Virginia axea 'vere aee line wes

a :r::espondent's ent; decided -to move its

to

the of i.ts

13. 1-:,8 a

r

or near the

compLei.narrc t a

14. 1 "!
~J. Loys 'b~70emp outside

dispatching # but said employees truck

other '\,'ihichentail lifting ..

•• The only light jobs respondent» s current operat.

are t:hose of computer ope rat.oz office manager.

16.. eomplainant not, have the educa+.Lon experi.ence to

for computer or office manager positions.

17.. Respondent 1a an oppoz+un.i t.y t.O relocate

accept another pas with respondent, but complainan-t declined

11 icted light duty work by his doctor.

aware of complainant's

at the time of his employment respondent on AJ?:J:'i121. 1984",

19.. CompLaLriarrt t s handioap played no part in respondent's

- 4 -



decision to lay him off.
20. Respondent did not consider any accomodatlion of complainant's

handicap in lieu of t.ezmi.nat.Lnq him or in a.ddition to terminating

him. Re aporiderrc never considered \vhether it could restructure

21 job which complainant would be able to pe r fozm , Respondent never

explored the possibility of training or other educational programs
for compLad.narrc , Respondent never determined \vhether i·t could trcdn

complainant in-house for the Li.qht; duty jobs at respondent's .•

21.. A.reasonable hourly rate for legal services rendered by
complainant's attorney; william T•• 1;,'7ertman.Jr., is $75.00 per hour .•

22.. CompLa'i.narrt; l a attorney reasonably expended 67 •. hours in

the litigation of this case .•

CONCLUSIONS OF ~li

1.. Benjamin 0" Shreve is an individual claiming to have been

aggrieved by an alleged unlawful discriminatory pra.ctice and is

proper complainant for purposes of the Human Rights Act, v~Yest

Virginia Code, section B-1 10.

2" The complaint of discriminati:on herein was timely filed ••

'Nest Virginia Code. Section S-11- "

3.. Vacuum Services. Ine,. is an employer as defined in 'l/\iest

Virginia Code, section .9'-11-3(0)and is subject to the provisions

of the Human Rights Act.

4. Complainant has not; established a prima facie case tha.t

respondent discriminated against him on the ba>sis of handicap by
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him off.

5. Respondent not discriminated aqai.nat, comp Lai.nant; on

the bas of his handicap by laying off. \'ITestVi.rginia Code,

section 5-11-9{a}.

6. Complainant demons't ra+ed by pz-eponde.rance the

t:hat respondent failed t.o accommodate his handicap

violation '!i'Iest Virginia Code. Section 5-11-9 (a) •

Discus~,don of Conclusions

I. TIYiE~LINESS 01" COMPLAINT

Reapond ent; contends complainant ~s complaint of discrimi-

nation ,,.lias not tim.ely filed.. The record evidence reveals t,nat com-

plainant was laid off on Decerr.ber 28. 1984. He completed and not<':l-

rized an employment complaint background form for the Huma.nRights

conants sd.cn on Ma.rch 19, 1985, and the Commd.ss Lon received this docu-

ment on Ma.rch ::W. 1985. On March 28, 1985, the Commission filed a

J.l.lemorandum0:E Complaint. The complaint was amended on 1 6, 1.985 ••

The Human Rights Act requires tha.t a. complaint be filed wit.hin

90 days after the occurrence of any alleged unlawful discriminatory

practice. west Virginia Code,

is informed by a complainant

ion 5-11-10",

an alleged violation

the Commission

the Huma.D

Rights Act; prior the expiration of the 90-day limitation period,

the Corrardss Lon may institute a r'lemora.naum of com» int and any sub-

sequent complaint is deemed filed as of the said

of Complaint.. Rules and Regu tions Pertaining to Prac1:ice and

6



Procedure before the \!Jest Virginia Human Rights Commission. section

3 .. (d) (3) ••

Thus, l'·lemorandumof Complaint in the i_natant case

'vas filed within 90 days of complaint's , the compLai.nt; was

timely filed.. lYloreover.because t.he effects of any alleged d i scrIm-

ina.tion would carryover into the limi-tation period, complaint

would allege a continuing viola-tion under t'!es"t Virginia

~ 280 S.E .•2d 653, 658-659 .•Va. 1981). Furthermore~ is

clear that complainant did everything within Ie the

complaint within the limit.ation period .• wouldg therefore, be

manifestly unjust to dismiss the complaint where complainant is not

II. Em.}IDICll,.P DISCRIMINATION/l.~\YOFF

In fair employmentdisparate treatment cases. -ehe initial burden

is upon the complainant to est ab Lf.ah a prima facie case scrim-

..
Human Rights Commissio~ 309 S.B. 2nd 342, 352-353 •• Va.•• 1983) i

McDonnell-Douql~s CorRo:eat}_on v~. Green 411 U.S. 792 (1973) ..

oaae

wh i.ch , otherwise

an inference of di:::.;crimination. Furnco Construction Co" v•• 'Ffat:.ers

438 u.s. , 577 (1978);

u.s. (1978). In oas e ,

established no such faces.

7 -



In the case,

phys ical Lcap , Subsequent 'co an

by respondent., complainant was d as Le level

Lumbar spondy Los spine"

the preponderance evidence reveals, t.hCl.t , ,
COmpLi!)]~-

I s physical condition substcmtia. his fe ivities ••

Interpretive Rules Governing- DiscriiItination On The icapped.

sect:ion 2'•.01.

Complainant has also by? preponderClnce the

ewidence that f ent tho.t: dur ing

+enur e as a. dispatcher for respondent, his work performance ~~~as ..

lainant not. establ ; however. any 1 s

., _:."l ~nano i.cap respondent's decision to of'f", The record E:;:vi·-

clearly lishes ·that re was experiencing some

financial problems becauae of c'. line in business in

lvest: VirginiEt, E1TeH.. }i·S a direct: result

decided t.o ze to chcmge

bus decisions required thE' of

of J S Virgin emp

A,lthough continues to ley bvo

ai other whLch

lifti.ng. inant adnu.t.s th?t oanno+

job which requires heavy lifting. CompLa.i.narrt; is not que lif



current 1 Lence to qua res-

ponderrt ' s current: light duty •. com-

pLaLnant; an opportunity re but complainant to decline

Ch.1ty work. It .18 8igni.-

f r0 c(')mplainant's

crt the ant 1. on i.l ?1" _._,

upon the

above!' i.t cone t.hat c-ompLaLaarrc ' a handicap P no

pert: respondent's decision lay Comp La Lrrarrt; not

rlot

c. to

c ape of ~ there is a. an

i v Ldua L ,,}1:10 the

course of :Xu

Governing Discrimina:tion On 4 ..03, 4 ..07 ••

In case, ent concedes it never cons acco~

not

cou



be le to perform. determine whether it conld

complainant for any the lighJe duty pos Lt i.ons wh.Lch

respondent retained the ResponClent never explored

the possibility training programs or other educational

1.vhich rnight benefit compLad.narrt; a.t. the •

+he evidence is clear that respondent did not 11 its

duty to accommodate compla 's • especially

fact t.hat; complainant sust ai..ned the injury 'co his

result of employment by respondent.

IV.

In view of the foregoing di acus sLon, it clear most of

t116 z e lainant is not •

, compensa.tory damaqes for 1

t.r ave L costs and finance charges and incidental damages for

t loss of digrdty not a.pp in the instant case~ It

,to en+er an cease and iat, order

to is and costs 0

ceaee er should te
c. debsrmi.nation

to some appropr o.ccororoodation wh1.ch it might

afford comp inane, with special emphasis on -cra. and lor educa~
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tional a 1

••

a

support.

e o:f

$75 ••00

outcome case, is c
il y,}i"ch of civil rights

an extreme

the hourly Jt<'J.t:e reCOffi-

beco.use t. is all

marl course,

11 not: (j"O to cornpLai.nan'c since

not S I ~butI

paid Virginia Legal Services , Inc..

int.in this matter! to it
hand ion vvlt.h to 's

nO'1: prepondera.Fl.ce of the evidence.

derance of the campLa.i.rrt; to the E':x:tent

led to reasonably



$ the hearing

1" That comp Ben j emi.n 0" , Docket No .•

51--85. hE; sustained i.nsofar es compLai.nant; s t

respondent to reasonably s hanaicap.

that compLai.nt; be d udice to

con+end s responderrc d on 'thebasis

of by

2. That t.o ceaee and i

fai to complainant's , inc1u-

an assessment of Lnan+ * s cuz.rent; qualifications. abi.I,

and skil t:hat con
a reasonable acroommodsrt Lon Lnarrc t S nandica.p, wi'!:::h special

emp'fuas on training programs and/or educational programs \'-lhic1-:-,

might qualify oompLai.nant; for a light duty position, either with

respondent or with some other employer.

3. That respondent 'be ordered to pay complainant's rea so-

nabl.e attorney I s fees n.

Inc. , the amount of $5,025. and coatis in the amount. $261.'5.

"! "'l
",1.. ;:.'



sf.on with sbcty

s t S ()r.derif the steps it

~~fLJ _
¥,~:mes Ge:Jcl
L..!, •l1ear'l..ng EX8ml.ner



'The undersigned hereby certifies 'that "he: has s',=rved

the foregoing PROPOSED ORDER AND DECISION

by placing true and correct copies thereof in the united states

Mail, postage prepaid, addressed to the following:

Andrew N. Frye, Esq.
P .•O. Box 446
Petersburg, WV 26847

1l\7illiam T•• wertman. Esq.
W.v. Legal Services Plan, Inco
P. O. Box 1898
Martinsburg, "i,'I,TV 25401

"J

on this ~ day of _r-I~..;;.U..\/.c.::...ve::...!"~l11lo.,;.t_.~_\..~_


