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BEFORE THE STATE OF WEST VIRGINIA HUMAN PIGHTS COMMISSION

ROBERT POWERS,
Complainant,

vs. ' S DOCKET NO. EAN-171-75

KAISER ALUMINUM AND
CHEMICAL CORPORATION,

Réspondent,.P

FINDINGS OF FACT, CONCLUSIONS
~ OF LAW AND ORDER

I
THE PROCEEDINGS

Pursuant to notice to the Respondent this matter came on

for hearing on the 1l6th day of December, 1976, beginning at

,10:30 a.m., at the Ripley City Hall Council Chambers at Ripley,

West Virginia, before a panel consisting of the Honorable Ben

R. Honecker, Commis&idner for the State of West Virginia Humaﬁﬁ
Rights Commission and Donald L. Pitts, Esquire, Heariné ;xaminer
for the West Virginia Human Rights Commission.

It aépearing to the panel that notice as required by law,
setting foith the time and place of the hearing, and the matters
to be heard, had properly been served upon thé Respondent and
that Requndent'é>agents aid appear as well as the Complainant.’’
Also that Reépondent was représented by Robert J. Allen, Jr.,
Esquire and that the West Virginia Human Rights Commissioﬁ was

represented by Billy Jack Gregg, Assistant Attorney General

assigned to the West Virginia Human Rights Commission.



The West Virginia Human Rights Commission upon due consid-
eration of the entire recoxd, £estimoﬁy-and evidence in this
natter, the.arguments of qounsel, and the recommendations of
the hearing examiner, makes the following findings of fact
and conclusions of law.

. I
FINDINGS OF FACT

1. .Thé Complainant in this proceeding while working in a
supervisory éapacity for the Akron Standard Méld.Company (TR-10)
where he had worked for 8 years or more, decided after several
interviews with Respondent/to uproot his family and take employment
as a foreman at Respondent's Ravenswood plant beginning on June 7,
1972.
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2. Complainant's training started in Respondent's scalping

department and he was transferred to the Cold Rolling Department

on May 1, 1973, where he worked until the date of his termination
on January 23, 1975. Complainant was paid by Respondent until
March 31, 1975. |

| 3. Complainant claims that he was haré;sed and discrimihéted
against by Respondent because of his ancestral background and
natibnal origin thch is Polish, and as a result of this claimant
was dismissed.

4. Complainant was the recipient of derogatory ethnic

remarks. (TR-15)
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5. Complainant did refer to himself on several occasions
a§."the Polock", however, this did not extend to éomplainant's
supervisors the right to refer to Complainant as "Dumb Poloék"
or to use other ethnic slurs concerning Complainant's ancestrél

background.

6. Complainant protested his treatment at the time hé w#s

transferred from the Scalping;Department when he talked to plant

manager Hoppex. (TR at 17)

7. Complainant.again protested his treatment from his

‘'supervisors to Mr. Suiter in the personnel department in December,

1974. (TR-59)

8. Complainant was consciéntious in his role as a foreman.
Additionally, foremen who worked before and after his shift did
not cbmplain concerning Complainant's alleged poor supervisory
habits. To the coritrary, they found his shift operations to be =
in good order. A poorhwork record would express itself in the
foremen before or after him having to do extra work in order to
make up for Complainant's inability to supervise. (TR at 80,

TR at 90} .

9. ReSponden£ raises tﬁe question concérning Complainant's
transfer from its Scalping Department to its Cold Roll Departmeht
by suggesting that Complainant's transfer .was in fact a demotion.
The evidence offered does not support this interpretation. It
is sufficient to note that the personnel records show that

Complainant was a foreman until his dismissal.
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10. Of great weight in the present controversy are the
evaluations by Respondent of Complainant‘s work history dated
January 7, 1974 and November 15, 1974 which alone would appear

to give Respondent sufficient grounds to dismiss Complainaht.

These evaluations, when viewed in the light of the testimony

elicited during the hearing, articulate that ﬁespondent'had a
policy which provided for the upgrading and improvement of
company personnel. In particular, the appraisal and developmental
questionnaire 6f January 7, 1974, reflects such a policy when it

requesté those in a position to critically appraise Complainant

-~ to give or list "two or three specific developmental activities

planned for the employee during the next year“. Yet Respondent
and its.agents undertook a policy of inaction and in so doing
failed to give directed assistance to help the Complainant improve‘

The discussion between the trial examiner and the Complainant's
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supervisor brings to light the Respondent's own corporate policy.
The statement madz by Respondent on its evaluétion guestionnaire
shows that Respondent would take no significant steps to aid the
Complainant in improving. It is clear that the supervisory
personnel at the Ravenswood Plant de51red and perpetrated a

schone of act1v1t1es ‘designed to one end the ultimate dlsmlssal

xpf Complainant. (TR-165 and 166)

11. Respondent's agent, John Rothwell, in an attempted and

feeble response to Complainant's supposed weakness in supervision,

e -



" . assigned Complainant the so-called remedial task of having

the?trash cans cleaned as a possib1e step to help Cémplainant
with his deficiencies in supervision and production. However,
having the trash cans assignéd to Complainant was just an
added burden or an extra chgre which in no way helped the Com-—
plainant overcome any of his deficiencies.

12. Respondent's supervigory agent Griest indiéated that
Complainant had difficulty in supervising the truckers. (TR-204) .
Supervisory agent Griest mentioned that Complainant during a .
given "Seven day period. . . might not have any problems when he
had a certain trucker.“ (TR-204) Respondent's agent Griest
mentioned that Complainant did have problems supervising two
particular’truckers and that said'problem truckers are "still
employéd at Kaiser" and that with new supervisors the problem

truckers "still have=the same habits."” (TR-206) =

#

13. Complainant only had problems in supplying the other
foremen with essential metals when two certain truckers were
working and the problems Complainant had in supervising these
two particular truckers continues to be tolerated by the Respon-
dent. |

I1T1
CONCLUSIONS OF LAW

Given the stated facts established hereinabove, the Commission
comes to a consideration of the basic issue; whether Complainant,

while employed by Respondent in Ravenswood, was subjected to
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‘discrimination such that said discrimination was a factor in

his -discharge as a foreman in violation of the laws of the
State of West Virginia.
1. The complaint in this matter was properly and regularly

filed by Robert Powers, in accordance with the procedure defined

by the West Virginia Human Rights Act, W. Va. Coae, §5-11-10, and
the administrative regulationslTsection 111) promulgated pursuant
thereto by the West Virginia Human Rights Commission. The com-
plaint states suific1ent facts upon which to charge violation of

the West Virginia Humaanights Act, W. Va. Code, §5-11-9(a).

That section makes it an unlawful discriminatory practice for an
employer to discriminate because of'national origin against any
individual with respect to hire and tenure if the individual is

able and competent to perform the services required, unless the

‘,32.3*
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practice is based upon a bona fide occupational quallfication.

2. The complaint against the Respondent was tlmoly‘filed
within the meaning of the West Virginia Human Rights Act, W. Va.
Code, §5-11-10. The incident complained of occurred on January 23,

1975, and the complaint herein was filed February 20, 1975,

within the ninety (90) day limitation period.

3. The Respondent Kaiser Aluminum and Chemical Corporation

.located in Ravenswood, West Virginia is and has been an employer

within the meaning of the West virginia Human Rights Act. W. Va.

Code, §5-11-3(d).



4. At all times referred to herein, the Complainant,

Robert Powers, is and has been a citizen4and resident of the

State of West Virginia. W. Va. Code, §§5-11-2 and 3(a).

5. At all timés referréd to herein, the Wést Virginia Human
 Rights Commission has had jurisdiction over the parties and the
subject métter herein.

6. The complaint in the herein p:oceeding was properly and
Hregulaily investigated, proéessed{ and referred for public heariné,
and notice of said hearing was properly-served in accordance
with the requirements of the West Virginia Human Rights Act.

W. Va. Code, §5-11-10.

The West Virginia Buman Rights Act provides in §5-11-9 that:

"1t shall be an unlawful discriminatory practice
unless based upon a bona fide occupational dis-
gualification. . .

(a) For any employer to discriminate against any
individual with respect to . . . hire, tenure. . ." =

"rhe term 'discriminate' or ‘discrimination’

means to exclude from, or fail or refuse to extend
to a person equal opportunities because of . . .
national origin. . . (W. Va. Code, §5-11-3)}"

Thus our attention is focused on discrimination in employment on
the basis of national origin. Public policy as expressed by the“l
statutory law of West Virginia commands that: -

. . . Equal Opportunity in the areas of
employment. . . is hereby declared to be

a human rights or civil right of all persons
without regard to . . . national origin.

See W. Va. Code, §5-11-2.
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* . Unfortunately. there is no West Virginia case law to which one

mngt view for purposes of guidance. The most obviéus guide
therefore is Title VII of the Federal Civil Rights Act of 1964
as amended in 1972. .The 1964 Civil Rights Act, credited wiéh
parenthood of the West Virginia Law as wéli as the Human Rights
Acts of other states governs all citizens of our nétion and
sets minimum standards for anti;disCriminatidn laws.

Title VII states'in part:

703(a) It shall be an unlawful discrim-
inatory practice for an employer:

(1) to fail or refuse to hire, or to .

discharge any individual . . . because

of such individual's national origin.
The findings of fact clearly demonstrate that Complainant was
called a "dumb Polock" by his supervisors and did complain to
higher corporate autgggities; | | |

The Trial Record does not reflect any attempt by Besgondeng »
to vigorously investigate whether the Complainant’'s termi;ation
was predicated upon unlawful discrimination based upon national
origin.

In EEOC Decision No. 72-0779, the Equal Employment Opportunities
Commission stated that "Title VII requires an.émployer tb-maintéin
a working enﬁironment free'of racial intimidation. That requiréﬁént‘
‘includes positi%e action where positive action is necessary. to

redress or eliminate employee jntimidation. In light of the fore-

going evidence we (EEOC) infer that the. . . (national origin)
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_within the meaning of the Act." See Commission Decision No.

Y-SF9-108. CCH Employment Practices Guide #6030 Cf NLRB V.

Newspaper Printing Pressmen's Union,443 F.2d 863.

In EEOC Decision No. CL68, 12-431, the federal Commission

found harassment on the part of a company toward a Polish-born

' employee when its management permitted the existence of a working

atmosphere in which the charging Party was subjected to continued
vulgar Polish names, Polish jékes told in his preseﬁce, and
derogatory remarks about charging party's ancestry. ;i It is
the conclusion of the West Virginia Human Rights Commission that
the Rgspondent, Kaiser Aluminum and Chemical Corporatioh did not
conduct a‘éignificant'investigation to determine whether Complain-
ant had in fact been subjected to an atmosphere of national origin
hostility. |

Furthexr, the EEO€*has held in Decision No. 72-0357 that an = =
employer was liable for the racially (national origin) derogatory
remarks of one of its managers in that the remarks were made while
the manager was acting within the normal course of his duties.as
employer's agent. Thus the West Virginia Human Rights Commission
gives great weight to the testiﬁony'indicatingethat Complainant

was subjected derogatory appellations, i.e. "dumb Polock" by

~ Within this decision the Federal Commission also included
within its category of discriminatees fellow Polish workerxs who
were participants in harassing a fellow employee. Said the Com-
mission, "We are aware of the fact that at least two of the employees
accused by Charging Party of harassing him were of Polish descent,
themselves. We find it unremarkable that persons of Polish descent
have engaged in discrimination against a foreign born fellow
employee."
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" . Respondent's managers within the course of their employment.

;_Factuaily distinguishable from the decision reached today

_.are Fekete v. U. S. Steel Corporation, 424 F.2d 331, (DC Pa. 1969},

and Howard v. National Cash Register Company, CCH Equal Practices

Guide #10, 177. In both the above cases, the Courts did not find

. evidence of harassment where the company itself did all that it

could to stop the acté of harassment. 1In Howard, the Company
disciplined an empioyee.with a three-day suspension and it élso'
removed the charging party to another shift to lessen the possi-
bility of harassment. In Fekete, the compény investigated the
charging party's complaints and moved the charging.partf closer

in proximity to.the foreman in order to protect the charging party
from harassment. Additionally in ﬁoward and Fekete, the companies
painted over derxogatory signs and gave instructions to employees

and supervisors alike®that ethnic as well as other suspect forms™ *

-~ e

of intimidation would not be tolerated.

Added to the non-isolated instances of uttering ethnic slurs
and terms against the Complainant by supervisors of Respondent,
there is the repuiiatiqn by management of its own policy for
helping to upgrade its employees.

In light of the record as a whole, reasonable cause exists to

“believe that Respondent and its agents did commit an unlawful

practice in its dismissal of Complainant based upon the following:
1. Failure to maintain a working atmosphere free from

harassment of Complainant.
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2. Failure to investigate allegations by Complainant
of harassment by his supervisors.

3. Breach of Respondent s own corporate pollcy of helping

. to upgrade its employees where given deflc1enc1es have been

identified.

As Complainant has suffered as a result of Respondent's
unlawful conduct, the Commission is faced with the responsibility
of fashioning an Order that will effectuate the purposes andA
objectives of the Human Riéhts Act, i.e. "to eliminate all dis-

crimination in employment by virtue of . . . national origin.”

- W. Va. Code, §5711~4.

In creating the Order, the Commission will be guided by the
principles of preventing a'recurrehce of discrimination by the
Respondent in the future and of making whole the victim of the
past discrimination. =%% : -

v
ORDER

THEREFORE, pursuant to the above findings of fact and con-

clusions of law, it is hereby ORDERED as follows: |

1. The Respondent, Kaiser Aluminum and Chiemical Corporation

(hereinafter called Respondent), its officers, agents, em?loyees;

_successors, assignees and all persons and organizations in active

concert or participation with it, are hereby permanently ordered

to CEASE and DESIST at its Ravenswood, West Virginia plant and

- 11 -
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+ all other units or places of business or operation of Respondent

located in West Virginia from engaging ih any employment practices
which discriminate agaihst persons on account of their sex, race,
color, national origin, religion, age or blindness; oxr which per-
petuates the effects of past discrimination against such. More
specifically, (1) Respondent shall forthwith abrogate and cease -
its unwritten policy of allowing a working environment charged
with ethnic hostility. (2) Respondent shall reinstate Mr. Pewers‘
to the position of supervmsory foreman which he held before his
termination. _In the event such position is not now oéen, Respondent
shall hire Mr. Powers into theclosest position to the one from
which he was terminated and shall compensate Mr. Powers at a rate
equal to the rate he was paid while employed as a supervisory

foreman. When the pOSltlon of supervisory foreman, next becomes

51’43—'. -

available, Respondent shall promote Mr. Powers to that position.
Respondeht shall reinstate Mr. Powers with full seniority and
benefits credited to him at the time of his termination.

2. It is further ORDERED that the Respondent shall forthwith

adont and 1mp1ement the following afflrmatlve acthn progran to

eliminate the effects of any dlscrlmlnatory practlces.

A. Within thirty (30) days of the effective date of this
ORDER, Respdndent shall prepare and distribute a writ-
ten statement of non-discriminatory policies to all of
its present full—-time and part-time employees and agents.

Such statement shall include, but is not necessarily

- 12 -
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limited to, a specific statement that neither Respondent
its agents or employees, shall discriminate against‘any
individual With respect to compensation, hire, tenure,
terms, conditions or privileges of'employment because of
race, colbr, religion, hational origin, ancestry, sex,

age, or blindness, as provided in Chapter 5, Article 11,

W. Va. Code, and that no direct or indirect means may be
utilized to contraﬁenewsuch policy;

For a period of three (3) years from the effective date
of this ORDER, Respondent shall, within five (5’ days of

hiring any new full-time or.part-time employee or agent

- provide each such employee or agent with a copy of the

statement prepared in compliance with paragraph 2(A) of
thié ORDER, generally explainingvits contents to him or

her and direeting him or her to read it;b

[ by

Within thirty (30) days of the effective date of this
ORDER, ecach present full-time or part-time supervisory
employee or agent shall sign a statement indicating
that he or she has been adivsed of the Respondent’s

non—-discriminatory poiicies, that he or she has read

_and is familiar with the statement prepared in

¢ompliance with paragraph 2(A) of this ORDER, and that
he or she is aware that any such supervisory employee

or agent who fails or refuses to conform to these
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policies and practices shall be subject to discipline,

including demotion, suspension, or dismissal by the

- Respondent.

For a period of three (3) years from the effective
date of this ORDER,, each new full-time or part-time
supe:visory employee or agent, within thirty (30)‘days

from the commencement of his or her employment, shall

sign a statement indicating that he or she has been

advised of the Respondent's non-discriminatory
policies, that he ox she has read and is familiar
with ﬁhe provisions of the statement preparedvin
compliance with paragraph 2(A) of this ORDER, and
that he or she is aware that any supervisory employee

or agent who fails or refuses to conform to these

[

policies and practices shall be subject to discipline, ©

including demotion, suspension or dismissal by the

' Respondeat.

As set forth in Chapter 5, Article 11, Section 17,

W. Va. Code, the Requndent shall post and maintain
in ail its offices, units.or detachmeﬁts, in a
prominent place where it is clearly visible, the
poster of the West Virginia Human Rights Act.

All future advertising by the Respondent, through

whatever medium, shall contain the phrase, "Equal

- 14 -
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Opportunity Employer." The Respondent shall not

e

reduce, diminish or change the character of its
advertising to avcid compliance with the'requirement.
3. It is further ORDERED that the Resbondent shall pay to
the Complainant a sum equal to the expenses incurred during his
search for gmployment or $115.00 spent to obtain alternative
employment. Respondent is further ORDERED to pay to the Complain-
ant the sum of $1,000.00 as compensation for his humiliation,
pain and suffering incurred as a result of Respondent's discrimin-
ation. Total amount owed: $1,000.00
S 115.00
$1,115.00
Payment of said amount is +6 be made to the Complainant by sending
a check to the West Virginia Human Rights Commission made payable

to the order of kobert Powers for the aforesaid amount. The Com-—-

mission shall then forfard the check to the Complainant. .

4

4. It is furthexr ORDERED that within ninety (90) days of
the effective date of this ORDER, and thereaftex within one
hundred twenty (1.20) day intervals for a periced of three (3)
years, the Superintendent or other responsible cofficexr of rep-
resentative of thé Respondent éhall file with the Commission a
sworn statement affirming that Respondent has fully and completely
complied with this ORDER. such sworn statements shall be accom-
panied by a report which includes the following:

(a) Copies of all statements of correspondence as

are required in paragraph 2(a), (B}, (C), (D),

and (E) of this ORDER;

- 15 -~



R I U S S

U

(b) Copies of all advertising made through any

media, and the date or dates of its appearance.

»

7
~ ENTERED THILS ?’¢ﬁ\

n

It is so ORDERED.

oY OF _[Docppmbr , 1977.

‘J/222L34452114§41 Cﬁéﬁa/

Russell Van Cleve, Chailrperson
West Virginia Human Rights
Commniission
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