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KAISER ALUMINUM AND
CHEMICAL CORPORATION,

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER

I
THE PROCEEDINGS

for hearing on the 16th day of December, 1976, beginning at
10:30 a.m., at the Ripley City Hall Council Chambers at Ripley,
West Virginia, before a panel consisting of the Honorable Ben
R. Honecker, Commisgi6.ner for the State of West Virginia HUlnan~..-

It appearing to the panel that notice as required by la\'l,
setting forth the time and place of the hearing, and ·the matters
to be heard, had properly been served upon the Respondent and

Also that Respondent was represented by Robert J. Allen, Jr.,
Esquire and that the West Virginia Human Rights Commission was
represented by Billy Jack Gregg, Assistant Attorney General
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The West Virginia Human Rights Commission upon due consid-

II
FINDINGS OF FACT

1. The Complainant in this proceeding while working in a
supervisory capacity for the Akron Standard Mold Company (TR-lO)

interviews with Respondent to uproot his family and take employment

:.::;i}i. -. ~-

Complainant's training started in Respondent's scalping_.
department and he was transferred to the Cold Rolling Department
on May 1, 1973{ where he worked until the date of his termination
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background.

6. Complainant protested his treatment at the time he was

transferred from the Scalping ,"Department when he talked to plant

habits. To the cori""f:riotry1 they found his shift operations to be .~.,

in good order. A poor work record would express itself "in the

foremen before or after him having to do extra work in order to

9. Respondent raises the question concerning Complainant's

transfer from its Scalping Department to its Cold Roll Department

(
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to give Respondent sufficient grounds to dismiss Complainant.
These evaluations, when viewed in the light of the testimony
elicited during the hearing, articulate that Respondent had a
policy which provided for the upgrading and improvement of
company personnel. In particular, the appraisal and developmental
questionnaire of January 7', 1974, reflects such a pOlicy when it
request~ those in a position to critically appraise Com~lainant

planned for the employee during the next yearn. Yet Respondent
and its agents undertook a policy of inaction and in so doing
failed t9 give directed assistance to help the Complainant improve.

::;:;1. ~-.
The discussion between the trial examiner and the Complainant's ~
supervisor brings to light the Respondent's own corporate policy.
The statement mad: by Respondent on its evaluation questionnaire

Complainant in improving. It is clear that the supervisory
personnel at the Ravenswood Plant desired and perpetrated a

...,pf Complainant.
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assigned Complainant the so-called remedial task of having
the ..trash cans cleaned as a possible step to help Complainant
with his deficiencies in supervision and production. However,.
having the trash cans assigned to Complainant was just an
added burden or an extra chore which in no way helped the Com-

Supervisory agent Griest mentioned that Complainant during ~
given "Seven day period ••• might not have any problems \V'henhe

particular" truckers and that said problem truckers are "still
employed at Kaiser" and that with new supervisors the problem

III
CONCLUSIONS OF LAW
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1. The complaint in this matter was properly and regularly

filed by Robert Powers, in accordance with the procedure defined
by the West Virginia Human Rights Act, W. Va. Code, §5-11-l0, and
the administrative regulations '"[Section111] promulgated pursuant
thereto by the West Virginia Human Rights Commission. The com-
plaint states sufficient facts upon whi.ch to charge violation of

employer to discriminate because of national origin against any
individual with respect to hire and tenure if the individual is
able and competent to perform the services required, unless the

:=;f. i;f."
:- ..-. --

practice is based upon a bona fide occupational qualification.

within the meaning of the West Virginia HQ~an Rights Act, w. Va.
Code, §5-ll-l0. The incident complained of occurred on January 23,
1975, and the complaint herein was filed February 20, 1975,

3. The Respondent Kaiser Aluminum and Chemical Corporation
....located in Ravens\'lood,West Virginia is and has been an employer

within the meaning of the West Virginia Human Rights Act. W. Va.
Code, §5-1l-3(d).
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Robert Powers, is and has been a citizen and resident of the~.

5. At all times referred to herein, the West Virginia Human
Rights Commission has had jurisdiction over the parties and the

. .
regularly investigated, processed, and referred for public hearing,
and notice of said hearing was properly served in accordance

"It.shall be an unlawful discriminatory practice
unless based upon a bona fide occupational dis-
qualification. . •

,0..,.-,:;:; 'l::,'
-'~.;,~.

(a) For any employer to discriminate against any
individual with respect to .•• hire, tenure.
"The term 'discriminate' or 'discrimination'
means to exclude from, or fail or refuse to extend
to a person equal opportunities because of •
national origin. CW. Va. Code, §5-11-~1"

Thus our attentio~ is focused On discrimination in employment on
.:,.

the basis of nati::mal origin. Public policy as expressed by the

••• Equal Opportunity in the areas of
employment. . • is hereby declared to be
a human rights or civil right of all persons
without regard to • . • national origin.
See w. Va. Code, §5-1l-2.
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parenthood of the West Virg~nia Law as well as the Human Rights
Acts of other states governs all citizens of our nation and

Title VII states in part:
703(a} It'shall be an'unlawful ,discrim-
inatory practice for an employer;
(1) to fail or refuse to hire, or to .
discharge any individual • • • because
of such individual's national origin.

higher corporate auth9r~ties.
::;; !1.

The Trial Record does not reflect any attempt by ~esEondent
to vigorously investigate whether the Complainant's termination

In EEOC pecision No. 72-0779, ,the Equal Employment Opportunities
Commission state·j that "Title VII requires an employer to maintain
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Y-S~9-l08. CCH Employment Practices Guide 16030 Cf NLRB v.
~ Newspaper Printing Pressmen's Union,443 F.2d 863.

In EEOC Decision No. CL68, 12-431, the federal Commission

employee whe~ its management permitted the existence of a working
atmosphere in which the charging party was subjected to continued
vulgar Polish names, Polish jokes told in his presence, and

1/
derogatory remarks about charging party's ancestry. It is

Further, the EEO~;,.'na.sheld in Decision No. 72-0957 that an ~_
employer was liable for the racially (national origin) derbgatory

1/ \lithin this decision the Federal Commission also included
within its category of discriminatees fellow Polish workers who
were participants in harassing a fellow employee. Said the Com-
mission, "We are a'l.vareof the fact that at least b;o of the emplovees
accused by Charging Party of harassing him were of Polish descent:
themselves. We find it unremarkable that persons of Polish descent
have engaged in discrimination against a foreign born fellow
employee. " "'



.:Respondent I s managers within the course of their employment.
~.Factuaily distinguishable from the decision reached today

are Fekete v. U. S. Steel Corporation, 424 F.2d 331, (DC Pa. 1969),
and Howard v. National Cash Register Company, CCH Equal Practices
Guide #10, 177. In both the above cases, the Courts did not find

could to stop the acts of haras~~ent. I~ Howard, the Company
disciplined an employee with a three-day suspension and it also
removed the charging party' to another shift to lessen the possi-
bility of harassment. In Fekete, the company investigated the

in proximity to the foreman in order to protect the charging party
from harassment. Additionally in Howard and Fekete, the companies
painted over derogatory signs and gave instructions to employees
and supervisors alike=-:thatethnic as well as other suspect forms ~:-

and terms against the Complainant by superviso!s of Respondent,
there is the repujiation by management of its own policy for

practice in its dismissal of Complainant based upon the following:
1. Failure to maintain a working atmosphere free from
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3. Breach of Respondent's own corporate policy of helping
,to upgrade its employees where given deficiencies have been

unlawful conduct, the Commissio~ is faced with the responsibility
of fashioning an Order that will effectuate the purposes and

Respondent in the future and of making whole the victim of the
past discrimination. ::ff'f

IV
ORDER

THEREFORE, pursuant to the above findings. of fact and con-
clusions of law, it is hereby ORDERED as follows:

1. The ~espondent, Kaiser Alumin~ and Chemical Corporation
(hereinaf-ter called Respondent), its officers, agents, employees;-

.successors, assignees and all persons and organizations 'in active
concert or participation with it, are hereby permanently ordered
to CEASE and DESIST at its Ravenswood, West Virginia plant and

(,
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petuates the effects of past discrimination against such. More
specifically, (1) Respondent shall forthwith abrogate and cease
its unwritten policy of allowing a working environment charged

termination. In the event such position is not now open, Respondent
shall hire Mr. Powers into the closest position to the one from

When 'the position of supervisory'foreman, next becomes
::-~~,~.

available, Respondent shall promote Hr. PO\'lers to that .:.po~ition.
Respondent shall reinstate Mr. Powers with full seniority and

2. It is further ORDERED that the Respondent shall forthwith
adopt and implement the following affirmative action program to
eliminate the effects of any discriminatory practices:
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limited to, a specific statement that neither Respondent
its agents or employees, shall discriminate against any
individual w~th respect to compensation, hire, tenure,
terms, conditions or privileges of employment because of

age, or blindness, as provided in Chapter 5, Article 11,
W. Va. Code, and that no direct or indirect means may be
utilized to contravene such policy;

B. For a period of three (3) years from the effective date
of this ORDER, Respondent shall, within five (5) days of
hiring any new full-time or part-time employee or agent
provide each such employee or agent with a copy of the
statement prepared in compliance with paragraph 2(A) of

her anddire~t:ing him or her to read it;
C. Within thirty (30) days of the effective date ·of~this

employee or agent shall sign a statern~nt indicating
that he or she has been adivsed of the Responaent's
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policies and practices shall be subject to discipline,

including demotion,. suspension, or dismissal by the

_ ..",-:': '~

policies ancfpractices shall be subject to discipline, ..-

including demotion, suspension or dismissal b~ the



~ advertising to avoid compliance with the requirement.
3. It is further ORDERED that the Respondent shall pay to

employment. Respondent is further ORDERED to pay to the Complain-
. :~

ant the sum of $1,000.00 as·.compensation for his humiliation,

$1,000.00
115.00

$1,115.00
Payment of said amount is to be made to the Complainant by sending
a check to the West Virginia H~~an Rights Commission made payable

hundred twenty (~20) day intervals for a period of three (3)
years,· the Super:i.ntendentor other responsible officer of rep-
resentative of the Respondent shall file with the Co~~ission a

are required in paragraph 2 (A), {B), (C), (D),
and (E) of this ORDER;
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(b) Copies of all advertising made through any
media, and the date or dates of its appearance.

/ 2<'!;<U [{ t~'c4- t!:&.. u
Russell Van Cleve, Chairperson
West VLcginia Human Rights

Commission


