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BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

CAROLYN PHIPPS
Complainant,

V. Docket No.: ES-110-77

GREENBRIER COUNTY
BOARD OF EDUCATION

Respondent.

FINDINGS OF FACT
CONCLUSIONS OF LAW AND ORDER

|
PROCEEDINGS

This case came on for hearing on February 7 and 8, 1983, in the
Greenbrier County Courthouse, Lewisburg, West Virginia, before Hear-

ing Examiner Emily A. Spieler and Hearing Commissioner Russell Van

Cleve. The Complaih%%f' appeared in person and was represented byl

attorneys Dan L. Hardway and Richard L. Withers. The Human Rights

Commission was represented by Assiétant Attorney General Gail
Ferguson. Greenbrier County Board of Education was represented by
George Piercy and by its counsel Ralph E. Hayes.

‘On October 8, 1976, the Compléinant filed an individual verified
complaint alleging that the Respondent, Greenbrier County Board of
Education, had discriminated against her on the basis of sex by failing
to hire her in 1975 and 1976. On October 3, 1977, the Human Rights
Commission issued a Letter of Determination finding probable cause to
believe that the Human Rights Act had been violated.

On June 24, 1982, the Human Rights Commission, by Howard D.
Kenney, Executive Director, served written notice of public hearing

upon the parties pursuant to West Virginia Code, §5-11-10.

"
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On June 29, 1982, pursuant to §7.10 of the Administrative Regula-
tions of the Human Rights Commission a pre-hearing order was entered
by Hearing Examiner Emily A. Spieler. A pre-hearing conference was
held, at which the Complainant appeared in person, and was represent-
ed by attorney Dan Hardway, the Human Rights Commission was repre-
sented by Assistant Attorney General Mary Lou Newberger, and the
Respondent appeared by its counsel, Ralph Hayes. The matters deter-
mined at the pre-hearing conference and by pre-hearing submission
were summarized briefly by the Hearing Examiner at the commencement
of the public hearing. (Tr. 1-4-17)

The Complainant and Respondent had full opportunity at public
hearing to call witnesses and presént evidence relevant to this com-
plaint. Extensive evidence was offered, and parties were represented
vigorously and competéfitly by counsel. |

The Complainant and Human Rights Commission offered in support
of the complaint the testimony of the following:

Robert Gabrys, Director of Educational Personnel Development for the
State Department of Education, Robert Williams, a vocational expert;
Raymond Hammarth, statistician;- Patricia Urbas, female applicant to
Respondent for supervisory and teaching posts; Mary O'Dell Phipps,
Complainant's mother who was the only full-time woman principal in
Greenbrier County froni 1972 to 1975 when, she alleges, she was in-
voluntarily demoted to teacher status; and the Complainant herself.
Respondent called as its witnesses Clarence Hinkle, Superintendent of
Schools in Greenbrier County during the time in question, and George
Piercy, Respondent's Personnel Director. In addition, extensive docu-

mentary evidence was offered and incorporated into the record.
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The West Virginia Human Rights Commission, after full consider-
ation of the testimony, the credibility of witnesses, all exhibits present-
ed, all motions, and argument of counsel, the recommendation of the
Hearing Examiner, and exceptions thereto, makes the Findings of Fact,

Conclusions of Law and Order as set forth herein.

1l
ISSUES

The issues presented for resolution in this matter are as follows:

1. Did the Respondent's failure to hire Complainant as a principal in
1975 or 1976 constitute iliegal discrimination based upon sex?

2. Did the Respondent's failure to hire Complainant as a teacher in
1975 or 1976 constitute illegal discrimination based on sex?

3. If the Respondent gid so discriminate in 1975, did said discrimina-

| tory activities constffute a continuing pattern of discrimination?
4. If the Respondent did so discriminate, what is the appropriate

remedy due Complainant?

HI
FINDINGS OF FACT

1. Respondent, Greenbrier County Board of Education, operates the
public school system in Greenbrier County, West Virginia. All
personnel decisions are ultimately made by the Board itself. The
Board employs a Superintendent of Schools to oversee operations of
the school system and to make recommendations to the Board

regarding, among other matters, personnel actions. The Board of

1



SN

Education may not hire someone not recommended by the Superin-
tendent. From 1967 to 1980, Clarence Hinkle was the Superinten-
dent. Since 1975, George Piercy has been the Personnel Director,
and has been invblved in evaluation of teaching personnel and
applicants for employment.

Complainant, Carolyn Phipps, is a 41-year old white woman.

In 1975-76, Ms. Phipps held a permanent professional certificate
for teaching effective January 13, 1969, endorsed for Counselor
major 1 through 12, English major 7 through 12, General Science
major 7 through 9, Teacher-counselor major 7 through 12, Elemen-
tary Education 1 through 8, and Journalism major 7 through 12,
and a permanent professional administrative certificate effective
July 1, 1972, endorsed for Counselor major 1 through 9. Her
training classificatfon for salary purposes was a masters plus 30.
Her administrative certificate was not endorsed for principal for
any level.

Prior to 1966, Ms. Phipps was employed in Greenbrier County as a

homebound teacher for 144 hours and as a full-time elementary

" school teacher for over four years. She voluntarily resigned her

employment in Greenbrier County in 1966 at the end of the con-
tract, or school year, in order to accept a position with the
Nicholas County school system.

Ms. Phipps worked for seven years as a high school teacher and
counselor at Richwood High School in Nicholas County, from 1966
through the 1972-73 school year, after which she was involuntarily
transferred to teach at Glade Creek Elementary School. She was

assigned to Glade Creek for the 1973-74 and 1974-75 school years
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as an elementary school teacher. During the first year of this
assignment, she worked three months and then ceased work until
the following September. She resigned her position in the second
year of this assignment after one month, on September 23, 1974.
Her first year leave and resignation early in her second year at
Glade Creek Elementary were- due to chronic health problems ex-
acerbated by the distance she had to travel to Glade Creek and
the stress of a grievance procedure with which she was involved.

In 1975-76, Ms. Phipps was placed on the substitute list in
Greenbrier County, and worked 22 days during that year as a
substitute teacher, primarily at East Rainelle Elementary School.

Ms. Phipps has suffered from arthritis since childhood, which does

not chronically disable her from working, but can become disabling

-

when stress, S¥ *additional physical problems, exacerbate the
ailment. In 1975 and 1976 she was not totally and permanently
disabled. She did, however, indicate in her own testimony that,
subsequent to her resignation from Glade Creek Elemehtary School,
she did not feel physically able to work as a full-time teacher until
' mid-1976, although she felt‘ she could handle .an administrator's
job, which is less physically demanding.

The West Virginia State Board of Education establishes certification
requirements for teachers and school administrators in all West
Virginia public schools. Under these requirements, a principal.
must hold an administrative certificate endorsed for principal in
the grade-level school he or she is supervising. There are two
exceptions to this rule. First, in a combined elementary-junior

high school, endorsement either for elementary or for secondary
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principal is proper certification for an individual to hold the prin-
cipal position. Second, when there is no applicant with proper
certification, a county may employ an uncertified person as chief
administrator in an elementary school. In these situations, the
county is required to select the best available candidate and seek
Administrative Head authorization from the State Board for the
non-certified person who is employed. Such authorization must be
renewed annually if the county is to comply properly with state
regulations. Where a fully certified candidate is available to act as
principal, however, a person not certified to act as principal is
not considered to be qualified aﬁd cannot be hired.

In selecting an individual for ah administrative head position, the
county must give first preference to teachers with teaching certifi-
cates who want =tos qualify for full certification as principals. In.
order to maintain this authorization, the individual must pursue
continuing education leading to full certification.

The hiring and promotion process used in Greenbrier County in

1975 and 1976 was largely subjective and informal. Recommenda-

“tions to the School Board were formulated by Hinkle, with the

assistance of Piercy, and, where appropriate, the principal of a
school where there was a teaching vacancy. Applications were
generally received at Hinkle's office. Applicants who sent letters
of inquiry not on the formal application form might be considered
if county personnel knew the applicant personally. An applicant's

certification, experience, and references were factors considered in
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12.

13.

14.

the selection process. Responses were not necessarily sent to
letters or applications unless a specific request was made for a
response. After review of the written applications, references and
certification would be checked and the candidate interviewed.
Testimony of Respondent's witnesses was inconsistent regarding
the order in which these tasks were performed.

Respondent had no general written policy regarding procedures for
hiring or promotion. In 1976, Respondent did have a written
policy which indicated that no one would be denied an interview if
one was requested.

In general, Respondent gave preference 1o county school board
emp-loyees over outside applicants when a vacancy occurred for
which the individual was qualified.

Principals, admiﬁs%kative heads, and teachers were all employed
under one-year individual employment contracts which were renew-
able annually. After four years, ceftified teachers only received a
continuing contract. The policy of the County was to re-employ
persons in the positions they held as long as their performance
was considered satisfactory. " Fully certified. . employees were
formally reemployed by the Board in April for the next school
year. In contrast, Respondent did not entér into employment
contracts with non-certified personnel until after June 30 in any
year, in order to maximize the possibility of finding fully qualified
candidates.

In January 1975, Ms. Phipps wrote to Respondent indicating she

was interested in working at East Rainelle Elementary School, and

141
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expressing particular inierest in one substitute position. Based
upon her overall testimony and the letters from Complainant and
from Mary O'Dell Phipps, incorporated into this record as Com-
plainant's Exhibits 21-24, we find that her interest at this time
was in the particular substitute position available at East Rainelle,
and cannot be considered an. application for a full-time teaching
position for the following school year. The position in question
was filied with a qualified woman.

On May 20, 1975, Ms. Phipps, by letter, applied for the position
as principal of the East Rainelle Elementary School for the 1975-76
school year. She did not in this letter renew her request for a
teaching position at East Rainélle. The position was filled with
Alvin Meadows, a male, who had been principal at Crichton Elemen-
tary and Junior®High School in Greenbrier County, and who was
fully certified to act as an elementary school principal. In view of
the availability of fully certified personnel, Ms. Phipps was not
qualified for this position.

On July 2, 1975, Ms. Phipps, by letter, requested that she be

" considered for the princip'alsh'ip at Crichton, wvacant due to

Meadows.' transfer, "or for any other existing vacancies in elemen-
tary or junior high in the county where a professional administra-
tive certificate is needed." (Compl. Ex. 25) She did not request
consideration for teaching positions.

The vacancy at Crichton Elementary and Junior High was filled by

James Preston Zopp, a male, who held certification for secondary

i
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19.

20.

21.

school principal and was therefore fully certified to act as princi-

pal of a combined elementary and junior high school. In view of

the availability of fully certified personnel, Ms. Phipps was not
qualified for this position.

No vacancies existed in 1975 and 1976 for positions for which Ms.
Phipps was qualified based 'upon her professional administrative
certificate endorsed for counseling.

On July 9, 1976, Ms. Phipps again sent a letter seeking employ-

ment in the Greenbrier County School System. In this letter she

indicated interest in employment in one of the following areas:

principalships filled by uncertified personne!l; guidance counseling;
journalism; secondary English; or elementary or junior high teach-

ing.

&
3

Complainant contzhds that subsequent to her application on July 9,
1976, she ought to have been considered» for any administrative
post held by an uncertified individdal, and that her qualifications
should have been compared with those of such individual. Charles

Tilson, a male, was the only full-time schoo! administrator not

" certified as principal in Greenbrier County in the years 1975-1977.

Tilson was first employed as Administrative Head of the Williams-
burg School for the 1974-75 school year. He was re-employed for
1975-76, 1976-77, and subsequent years. During his tenure as
Administrative Head he followed the guidelines of the State Board
of Education: he held an elementary education teaching certificate
effective prior to his employment as Administrative Head, and he

enrolled in, and pursued an educational program necessary to meet
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the requirements for full certification. He performed satisfactorily
both in his administrative capacity at Williamsburg and in his
continuing education program. No certified principal applied for
his position during this period.

Respondent failed to renew Tilson's administrative head authoriza-
tion with the State Board -of Education after 1974-75. Hinkle
maintained that he was unaware of the annual renewal requirement.
According to Dr. Robert Gabrys of the State Board, in view of
Tilson's satisfactory progress in both job performance and his
pursuit of necessary credentials, this failure by the Respondent
represented a rectifiable er‘ror‘carrying no penalty for Respondent
or Tilson.

At the time that Tilson was initially employed at Williamsburg, Ms.
Phipps was not “ar applicant for administrative positions. At the
time of her application in 1976, Tilson had successfully com.pleted
two years as Administrative Head. "Ms. Phipps argues that Res-
pondent had a duty to transfer Tilson from his administrative post

and to replace him with her, an applicant who was also not certi-

"fied, but who, she contends; was relatively more qualified. We do

not so find. In view of Respondent's general policy of reemploy-
ment, which was not based upon discriminatory animus toward any
particular group, and which provides some measure of job security
to employees, we find that the Williamsburg administrative post was
not vacant at any time material to Ms. Phipps' applications nor was
Respondent seeking uncertified applicants for this post, subse-

quent to Tilson's initial appointment on August 15, 1974.

10
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28.

At the time of Ms. Phipps' Juiy 9, 1976, application, one full-time
elementary principal position was available for 1976-77. This
position was filled by Andrea McCall Phillips, a woman, who was a
certified principal.

For the 1976-77 school year, hiring of teachers was as follows:
Sixteen elementary school tedchers were hired. Of these, 3 were
men, 13 women; of the sixteen, nine (2 men, 7 women) were hired
prior to Ms. Phipps' application; seven including 1 man (Baxter
Griffith) and six women were hired after July 9, 1976. Two
secondary English teachers were hired; one man (Daniel Boone)
and one woman. Both were hired after Ms. Phipps applied. No
guidance counselors or journalism teachers were hired for the
1976-77 school year.

Ms. Phipps conteAds that she was more qualified than Baxter
Griffith and Daniel Boone, and that the fail'ure to hire her in their
stead constituted discrimination based upon sex. She presented no
direct testimony that the failure to hire her as a teacher in
1976-77 was due to her sex.

Daniel Boone was hired to feach secondary English at Greenbrier
West High School on July 28, 1976. He held a bachelor's degree
and reciprocity certificate endorsed for teaching English major 7
through 12 and Speech major 7 through 12. The record does not
indicate his teac'hing experience, nor does it explain what a reci-
procity certificate is.

Baxter C. Griffith, Jr., was hired on July 30, 1976, as a teacher

at Rupert Elementary School. At that time he held a bachelor's

1
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degree with spécialization in elementary education and a certificate
endorsed for elementary education major 1 through 8 and social
studies major 1 through 9. He had no teaching experience.

Hinkle investigated Phipps' certification and her reason for resign-
ing her position in Nicholas County in the middle of a contract
year. He did not offer to interview Ms. Phipps, nor did he con-
tact her directly regarding any of her applications, nor did he
investigate the status of Complainant's health problems which had
caused her resignation in Nicholas County. He concluded, based
upon her history of employment in her last two years in Nicholas
County, that she was not a suitable candidate for employment.
Neither he nor Piercy compar'edbher objective credentials, including
her certifications and earlier teaching experience, to other appli-
cants, male or female, who were ultimately hired as teachers.
Complainant's failure to teach beyond the first months in each of
her two concluding years in Nicholas County, and her decision to
resign from her position in September 1974, constituted a legitimate

reason for Respondent to fail to consider her for employemnt in

" Greenbrier County in 1975 and 1976.

In November 1976, Hinkle sent a letter to Ms. Phipps regarding
home bound teachers in response to an inquiry from her and
parents regarding the possibility that she might perform home-
bound instruction. At the time Ms. Phipps contacted the Respon-
dent regarding homebound teaching, there were no vacancies for

such teaching positions in the County.

12
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Patricia Urbas applied by letter in 1974 for a job in teaching or
administration in the Greenbrier County School System. At the
time of her letter, she lacked six hours for her Masters in secon-
dary administration which would have made her eligible for certifi-
cation as a principal. George Piercy responded by informing her
that no vacancies in her teaching fields were available. Respon-
dent did not consider her for any administrative position, includ-
ing the one at the Williamsburg School.

Mary O'Dell Phipps acted as principal of East Rainelle Elementary
School for three school years, 1972-73, 1973-74, 1974-75. During
these years, she was the only female principal in Greenbrier
County. In 1975, she was plaéed on the transfer list as a teach-
er. This demotion came amid considerable community controversy,
and was based upon events which transpired during her tenure as
principal which reflected upon her performance as principal.

As of 1974, all major administrative positions within the County
were held by men. The County school board consisted solely of
men.

in 1970, 28.3 percent of thé Greenbrier County work force was
female and 5.3 percent of the overall Greenbrier County work
force was females working in nonfarm management and administra-
tive positions. In 1975, 37.5 percent of the Greenbrier County
work force was female. In 1975-76 67 percent of the Respondent's
total work force was female. Respondent's total work force ratio
of females in 1975 was 180 percent of the size of the ratio for the

whole population of the county. Therefore, it would be expected

13
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37.
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39.

that, in order to reflect general employment of women in the
county, 9.5 percent of Respondent's administrative and managerial
positions should have been held by women.

Women were represented among Respondent's elementary teaching
personnel as follows: In 1974-75, 155, or 88.8 percent of elemen-
tary teachers were ferﬁale; in 1975-76, 174, or 87.4 percent were
female; in 1976-77, 161, or 89 percent were female.

Women were represented among Respondent's secondary teaching
personnel as follows: In 1974-75, 41 or 43.6 percent were female;
in 1975-76, 41 or 42.7 percent were femalé; in 1976-77, 41, or 42.7
percent were female.

Women were repr‘esented' among Respondent's full-time elementary
and secondary and assistant principals as follows: In 1974-75, 1
of 21, or 4.7 pércent were female; in 1975-76, there were no
women out of 21 principals; in 1976-77, one of 21, or 4.7 percent
were fema!e.*

In addition to full-time principals, Respondent employed

teacher-principals at Maxwelton and Anthony Creek, due to their

" small size. These administrators, drawn from the faculty at the

schools, were both men in 1974-75 and 1975-76. In 1976-77, the
principal at Maxwelton was replaced by a woman. When all princi-
pals are conbined, Respondent employed two women out of a total

X
of 23 in 1976-77, or 8.7 percent of all principals were women.

This is less than the expected representation of women in administra-

tive posts, but no tests of statistical significance were performed.

14
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Hinkle was responsible for hiring Andrea Phillips as a principal in
1976, and for hiring three women, out of six new principals hired,
in 1978.

The record does not reveal any overall discrimination against
women in hiring for teachipg or school administration jobs in
1974-1976. |

Had Carolyn Phipps been hired as a teacher in 1975-76 she would

have received the following salary through the 1981-82 school

year: 1975-76 - $10,339.40; 1976-77 - $12,185.40; 1977-78 -

$13,444.40; 1978-79 - $14,953.00; 1979-80 - $17,020.00; 1980-81 -
$18,219.00; 1981-82 - $20,512.00. If Carolyn Phipps had been
hired as a principal or administrative head, she would have been
entitled to receive a supplement to the base salary based upon the
number of teachefﬁ ;nd students supervised..

In the period from 1975 to the present, Ms. Phipps had the follow-
ing income from wages: 1975, $614; 1976, $0; 1977, $1,441; 1978,
$1,730; 1979, $1,730; 1980, $2,039; 1981, $1,768. In addition, she

_earned a total of $34,019 ffom the bookstore she was operating as

a small business during these years.

Had Ms. Phipps been employed by the Respondent, 80 percent of
her medical bills of $1,475.45 would have been covered by medical
insurance obtained by the Respondent.

On July 12, 1977, Ms. Phipps applied for a disability annuity from
the Teachers Retirement Board of‘ West Virginia alleging that "due

to permanent disability for further service as a teacher, | quit

15
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45.

46.

teaching on September 23, 1974." (Compl. Ex. 48). Disability
benefits of $144 pér month were paid to her beginning March 1,
1977. The amount was raised to $157 per month in 1981.

Ms. Phipps made no attempt to obtain any employment from July
12, 1977, the date of her application for disability benefits, to the
date of the public hearing in this matter.

We find that she did not make reasonable efforts to mitigate her

damages from July 12, 1977 to the present.

v
CONCLUSIONS OF LAW

At all times referred to herein, the Respondent, Greenbrier Coun-
ty Board of Education, is and has been an employer within the
meaning of Section 3(d), Article 11, Chapter 5 fo the Code

of West Virginia.

At all times referred to herein, the . Complainant, Carolyn Phipps,
was a citizen and resident of the State of West Virginia, and is a

person within the meaning of Section 3(a), Article 11, Chapter 5

.of the Code of West Virginia. -

On October 8, 1976, the Complainant filed a Ebfnplaint with the
Charleston Human Rights Commission, which properly alleged that
Respondent had engaged in one or more discriminatory practices

against the Complainant as an individual in violation of Section 9,

Article 11, Chapter 5 of the Code of West Virginia.
The Complaint filed October 8, 1976, was timely filed within 90

days of an alleged act of discrimination.

16



The West Virginia Human Rights Commission has jurisdiction over
the parties and subject matter of this action pursuant to Sections

8, 9, and 10, Article 11, Chapter 5 of the Code of West Virginia.

To prevail on the merits, the Complainant must prove by a pre-
ponderance of the evidence that sex was a factor in the decision
not to hire her in 1975 and 1976. The West Virginia Supreme

Court of Appeals has adopted the framework of McDonnell-Douglas

Corp., v. Green, 411 U.S. 792 (1973) and its progeny for the
procedure for the evaluation of evidence presented in employment
discrimination cases wherein there is alleged disparate treatment of

a member of a protected class. Shepherdstown Volunteer Fire

Department v. West Virginia Human Rights Commission, et al, 309

S.E.2d 342 (1983). Texas Department of Community Affairs v.

..... )

Burdine, 450 U.S."248 (1981).

Under the Shepherdstown analysis, the burden is upon the

Complainant to prove by a preponde'rance of the evidence a prima
facie case of discrimination which burden may be carried by show-
ing (1) that the Complainant belongs to a protected group under
‘the statute; (2) that he/s;he ‘applied and was qualified for a
position or positions for which there was an opening; (3) that
he/she was rejected despite his/her qualifications; and (4) that
after the rejection, the Respondent continued to accept the appli-
cations of similarly qualified persons and in fact hired persons
similarly qualified. If the Complainant is successful in creating

this rebuttable presumption of discrimination, the burden then

17
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shifts to the Respondent to offer some legitimate and non-discrimi-
natory reason for the rejection. Should the Respondent succeed in
rebutting the presumption of discrimination, then the Complainant
has the opportunity to prove by a preponderance of the evidence
that the reasons offered by the Respondent were merely a pretext
for the unlawful discrimination:

The Complainant in this matter failed to meet her initial or ultimate
burden of proof on the claim that Respondent failed to hire her as
a principal because of her sex. We base this conclusion upon the
fact that Complainant was not qualified for any position for which
fully certified personnel were ayailable, as she did not have certifi-
cation as a principal. All vacancies in administrative posts referr-
ed to in her letters of application in 1975 were filled by certified
principals. We firfther conclude that there was no vacant admini-
strative post for which she was qualified in 1975 or 1976. Thus,
she has failed to meet her burden in that she has failed to show
that she was a qlualified applicant for a vacant position for which
the employer was seeking applicants.

We reach the conclusion tﬁat'Complainant has. failed to prove
discrimination in the failure to hire her as principal despite the
general background and statistical evidence tending to show that
Respondent did not generally employ women as principals in
1970-76. Although statistical evidence is relevant, admissible, and
can support an individual's claim of disparate treatment based upon
sex, statistical evidence alone canndt prove such an allegation

without additional evidence specific to the individual Complainant.

18
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Where an employer is not seeking applicants for a position, and
does not have a vacancy, that employer is under no duty to evalu-
ate the relative qualifications of employees and applicants, or to
replace current employees with applicants in order to perform its
duty under the West Virginia Human Rights Act.

Complainant has failed to prove, by inference or otherwise, that
Respondent's failure to hire her as a principal was based, in whole
or in part, on her sex.

Based upon the totality of the evidence and the credibility of the
witnesses, we find that the Complainant has failed to meet the
burden to prove that the failure to hire her for a teaching position
in 1975-76 in Greenbrier County was based upon her sex. We
base this conclusion upon the following considerations. The circum-
stances surrounding Complainant's resignation from Nicholas
County involving two consecutive years during which she taught
only a few months, justify a reluctance to hire her for a position
in Greenbrier County. Where an employer has obtained information

which would legitimately cause it to reach a personnel decision, it

"is not, under the Human Right‘s Act, required to delve further,

unless the reason for its failure to investigate is shown to be the
result of illegal dfscriminatory animus toward a protected group.
The evidence overall in no way supports a conclusion that Respon-
dent was reluctant to hire women into teaching positions. No
direct evidence of discrimination against Complainant regarding her
applications for teaching positions was offered. While subjective-
ness in the hiring process, as existed here, may be evidence

supporting discrimination, such evidence must be coupled with

19
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additional proof which would support the contention that the effect
of this subjectivity was to allow the employer to discriminate
against a protected group, or against an individual because of that
person's membership in a protected group. No such evidence is
available here regarding the teaching positians at issue.*
12. Tﬁe Respondent's failure to hire the Complainant as a teacher, and

in particular Respondent's decision to hire Baxter Griffith and

Daniel Boone in 1976, was not based, in whole or in part, on her

sex.

Subjective nature of hiring decisions may be evidence of discrimina-
tion, particularly where claims of discrimination in this context are
bolstered by statistical evidence. However, in this case the decision
not to consider the Complainant. for the jobs for which her statistical
case is strong lay with objective, not subjective, factors: certification
and vacancies. As the Hearing Examiner noted at the.close of hearing,
had the Complainant sought the administrative head position at the
Williamsburg School in 1974, when Tilson was promoted, and had she at
that time been a teacher in the county, her claim of discrimination
might have been persuasive. Such was not the case. The only posi-
tions which were available and for which she was qualified were teach-
ing posts. As the Complainant's attorney himself noted, utilization of
women by Respondent was skewed toward teaching positions. This is
not to say that the underutilization of women in administrative posts,
and the supportive evidence of discriminatory atmosphere, is not true;
rather it merely says that the Complainant in this matter was not her-
self the victim of discrimination in Respondent's failure to hire her.

20
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13. The Complainant failed to demonstrate, by a preponderance of the
evidence, that Respondent engaged in illegal employment practices
against her as an individual, in that Complainant failed to show,
by inference or otherwise, that the failure to hire her was based
in whole or in part upon her sex.

14. Complainant failed to show th'ét Respondent committed any unlawful
discriminatory practice against her as an individual which would
fall within the meaning of Section 9, Article 11, Chapter 5 of the

Code of West Virginia.

V .
ORDE

. Therefore, based upon the evidence and pursuant to the above
Findings of Fact and=Tdnclusions of Law, it is hereby ORDERED that
the complaint in this matter be dismissed pursuant to Section 10, Article

11, Chapter 5 of the Code of West Virginia.

Enter this //7 day of 2%;} , 1984

Russéll Van Cleve
Chairperson
WV HUMAN RIGHTS COMMISSION
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