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Clyde A. Marshall
35 Beechview Dr.
St. Albans, WV 25177

Carbon Fuel Co. 40
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Louise Q. Symons, Esq.
U.S. Steel Corp.
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RE: Marshall v. Carbon Fuel Co.
EH-172-82

Herewith please find the Order of the WV Human Rights Commission in
the case of Marshall v. Carbon Fuel Co..

Pursuant to Article 5, Section 4 of the WVAdministrative Procedures Act
[WV Code, Chapter 29A, Article 5, Section 4] any party adversely affected
by this final Order may file a petition for judicial review in either the Circuit
Court of Kanawha County, WV, or the Circuit Court of the County wherein
the petitioner resides or does business, or with the judge of either in
vacation, within thirty (30) days of receipt of this Order. If no appeal is
filed by any party within thirty (30) days, the Order is deemed final ...

Sincerely yours,

-=-#~£,Q~
Howard D. Ke£2ey /
Executive Director·

HDK/mst
Enclosure
CERTIFIED MAIL-RETURN RECEIPT REQUESTED



Cly de A. Marshall,
Complainant,

Carbon Fuel Company,
Respondent.

On the 19th day of July, 1985, the Commission reviewed Hearing

Examiner George C. Duffield's Findings of Fact and Conclusions of Law,

the Complainant's Exceptions and Respondent's Reply to the

Complainant's Exceptions. After considerations of the aforementioned,

the Commission does hereby adopt the Findings of Fact and Conclusions

of Law as its own with the following additions:

It is hereby ORDERED that the Respondent pay the Complainant

prejudgment interest of 10% compounded annually on the award of back

wages.

It is hereby ORDERED that the Hearing Examiner's Findings of

Fact and Conclusions of Law be attached hereto and made a part of this

Order.

By this Order, a copy of which to be sent by certified mail, the

parties are hereby notified that THEY HAVE TEN DAYS TO REQUEST A

RECONSIDERATION OF THIS ORDER AND THAT THEY HAVE A RIGHT

TO JUDICIAL REVIEW:

Entered this \ L.\: ~ day of August, 1985.

QVl::UJ ~J.L.
CHAIRMAN/VICE CHAIRMAN
WEST VIRGINIA HUMANRIGHTS
COMMISSION











complainant in person, nor did he suggest comparing the July 23rd

x-rays with any previous x-rays, nor was he present at the

hearing in this matter and did not offer any evidence. It was

therefore impossible for the hearing examiner to take into

consideration the credibility of Dr. Briley as a witness other

than his typewritten report concerning the complainant, which is

filed with the exhibits in this action.

7. All the physicians who have reviewed the July

23, 1981 x-ray of complainant's back have agreed that they

show an old compression fracture of L-2 and L-4 with minor

hypertrophic changes typical for a man of complainant's age.

8. But for the results of his back x-ray, complainant

would have been hired by Carbon Fuel Co. to begin work on July

24, 1981 as a general laborer. Because complainant was an

experienced miner, his training period for the job would have

been one day.
9. During the period at issue in this complaint,

Carbon Fuel Co. was a major regional employer, having hired six

to seven hundred persons in the year prior to July, 1981.

10. On or after July 23, 1981, complainant was labeled

incompetent to perform a job as general coal mine laborer •.. 11. Approximately one month after being denied

employment, complainant secured an orthopedic examination by Dr.





belief that the applications only needed such information about

physical conditions that were presently job-rel~ted.





rules and is therefore covered under the Human Rights Commission..•



.. .

Ltd.,. et aI, vs. Marshall, et aI, 497 F. Supp. 1088 [D. Hi.



similar to the one at bar. In the E. ~ Black case, an
apprentice carpenter was denied a job after a radiologist read

the man's x-rays, found a congenital back anomaly and stated that

the man was a poor risk for emp loymen t. The job app 1ican t

.. consulted an orthopedist who cleared him for work. The company

would still not hire him. In the Black case, the Federal Court

concluded that the job applicant was either a handicapped

individual or else because of the company's response was regarded

as being a handicapped person; in either case, he was a

handicapped person entitled to the Act's protection. In this

instance, there is no doubt that the complainant did have a

compression fracture to his back. However, it has not been

r-.. determined as to when this compression fracture had occurred.

Yet four doctors, Gray, Bsharah, Fiddler, and Wagner, did not

find it a problem and did not think it would prevent the

complainant from passing the"pre-employment physicals in 1982 to

work at the Witcher Coal Co. mines. Complainant received no

permanent disability award for compensation for his knee injury

and this did not, in fact, prevent him from working steadily at

Union Boiler or Witcher Creek and Cedar Coal Co. mines.
7. It was testified and undisputed that the

co~lainant had an award for pneumomelanosis [black lung], but

this did not prevent him from working as a coal miner in the

mines of this state.



in favor of the complainant. Please see the following: City of

Appleton ~ Labor and Industry Review Commission, 20, EPD

paragraph 30, 137 [Wise. Cir. Ct. 1979]iBucyurs-Erie Co. vs.



amount of four eight-hour days at one hundred dollars [$100.00]..




