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Dear Parties and Counsel:

Herewith please find the Final Order of the West Virginia
Human Rights Commission in the above-styled and numbered case.
Pursuant to WV Code, Chapter 5, Article 11, Section 11, amended and
effective July 1, 1989, any party adversely affected by this Final
Order may file a petition for review. Please refer to the attached
"Notice of Right to Appeal" for more information regarding your
right to petition a court for a review of is Final Order.

jecutive Director
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CERTIFIED MAIL -~ RETURN RECEIPT

cc:  Secretary of State



HOTICE OF RIGHT IO APPEAL

If you are dissatisfied with this order, yocu have a right to
appeal it to the West Virginia Supreme Court of Appeals. This must
be done within 30 days from the day you receive this order. If
your case has been presented by an assistant attorney general, he
or she will not file the appeal for you; you must either do so
yourself or have an attorney do so for you. In order to appeal,
you must file a petition for appeal with the clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer or the landlord; etc.,
against whom a complaint was filed, is the adverse party if you are
the complainant; and the complainant is the adverse party if you
are the employer, landlord, etc., against whom a complaint was
filed. 1If the appeal is granted to a nonresident of this state,
the nonresident may be required to file a bond with the clerk of
the supreme court,

IN SOME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COURT OF
KANAWHA COUNTY, but only in: (1) cases in which the commission
awards damages other than back pay exceeding $5,000.00; (2) cases
in which the commission awards back pay exceeding $30,000.00; and
(3) cases in which the parties agree that the appeal should be
prosecuted in circuif court. Appeals to Kanawha County Circuit

Court must also be filed within 30 days from the date of receipt

of this order.

el

For a more complete description of the appeal process see West

Virginia Code § 5-~11-11, and the West Virginia Rules of Appellate
Procedure.



BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

MARLENE S. LUCAS,

Complainant,
V. DOCKET NQ. ES-16-88
KANAWHA MINING COMPANY, INC.,

Respondent.
FINAT, ORDER

On 9 May 1980, the West Virginia Human Rights Commission
reviewed the recommended findings of fact and conclusions of
law filed in the above-styled matter by hearing examiner Gail
Ferguson. After consideration of the aforementioned, and a
thorough review of the transcript of record, arguments and
briefs of counsel, the Commission decided to, and does hereby,
adopt said proposed order and decision as 1its own,
encompassing the findings of fact and conclusions of law

therein, without modification or amendment.

It is, therefore, ADJUDGED, ORDERED, and DECREED that the
hearing examiner's proposed order and decision, encompassing
findings of fact and conclusions of law, be attached hereto
as this Commission's Final Order and that as a result thereof
the complaint filed in this mater by Marlene S. Lucas against
Kanawha Mining Company, Inc., be, and the same is hereby,

DISMISSED with prejudice.



By this Final Order, a copy of which shall be sent by
certified mail to the parties and their counsel, and by first
class mail to the Secretary of State of West Virginia, the
parties are hereby notified that may seek judicial review as

outlined in the "Notice of Right to Appeal" attached hereto.
It is so ORDERED.
WEST VIRGINIA HUMAN RIGHTS COMMISSION
Entered for and at the direction of V:L;:ginia
Human Rights Commission this Eﬁg&:'day of\_ O a1
1990 in Charleston, Kanawha County, West ¥irgini

A

I

QUEWANNCOII C.| STEPHENS
EXECUTIVE DIRECTOR




L .

ewRgE

BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

MARLENE &. LUCAS,

Complainant,
V. DOCKET NUMBER: £5-16-38
KANAWEA MINING COMFPANY, INC.,

Respondent.

HEARING EXAMINER'S RECOMMENDED DECISION

A public hearing, in the above-captioned matter, was convened on
September 19 & 20, 1988, at the office of the West Virginia Human
Rights Commission. The Hearing Panel consisted of Gail Ferguson,
Hearing Examiner, and Jack McComas, Hearing Commissioner.

The compiaipant, Mariene 5. &ucés, appeared in person and by
counsel, Sharon Mullens, Deputy Attorney General. The respondent,
Kanawha Mining Company, 1inc., appeared in person and by counsel,
William M. Herlihy, Esqg. |

All proposed findings submitted by the parties have been consid-
ered and reviewed in relation to the adjudicatory record developed in
this matter. All proposed conclusions of law and argument of counsel
have beenl considered and reviewed in relation to the aforementioned
record, proposed findings of fact, as well as to applicable law. TO
the “extent that the proposed findings, conclusions and argument ad-
vanced by the parties are in accordance with the findings,” conclu-
sions and legal analysis of the hearing examiner and are supported by
substantial evidence, they have been adopted in their entirety. ToO

the extent that the proposed findings, conclusions and argument are
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inceonsistent therewith. they have been rejected. Certain proposed
findings and conclusions have been omitted as not relevant or not

imony oL
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necessary to a proper declisicn. To the extent that The te
variocus witnesseg 1s not in accord witih the findings as stated nere-

in, it is not credited.

ISSUES

1. Whether the respondent engaged in an uniawful discriminato-
rv employment practice based upon sex in rejecting the complainant -
for employment.

2. If so, what should the remedy be for said unlawiul ciscrimi-

nation?

STIPULATIONS OF FACT

1, The complainant, Marlene Sue Lucas, is a female.

2. The complainant applied for the positions of rock truck
driver and drill helper with the respondent, Kanawha Mining Company,
on May 28, 1987, the date ¢f her employment application.

3. The complainant was interviewed on June 5, 1987, by Robert

Gunter, Assistant Superintendent of Production, for respondent.

4. Kanawha Mining Company, Inc., is a surface or strip mining
company. "

3. The complainant was not hired bv Xanawha Mining Company.

6. The complainant applied for and was hired by Princess Susan

Coal Company, as a red hat apprentice miner.
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7. Complainant was emploved by Pripncess Susan Coal Company for
a toral periecd of approximately 9 1/2 months, during which employment
she spent s£ix months as an apprentice red hat miner before peing lzid
off due to lack of work.

a. When complainant £illed out her emplovment avplication for
¥anawha Mining Co., she read the following statement in the experi-
ence questionnaire porticn o that application:

"at this project employees will be utilized based
en  the nultiple sgkill dJob assignment basis.
Hiring preferance will he given t¢ local
applicants abple to perform the work in mere than
one of the gkill areas listed below.™

9. In her interview with Rohert Gunter, On June 5, 1887,
Gunter stated to complainant thet Kanawha Mining was hiring employees
on a multiple skill job assignment basis.

10. Kanawha Mining, respondent herein, was engaged 1n a
contract with Cannelton Industries to construct a drag 1line mining
operation at the Hucghes Creek Tacility in West Virginia.

11, The Hughes Creek project involved preparation work, strip

mining, assembly and operation of a drag line, and respondent

accordingly sought as employees persons possessing multi-skills to

winsure stability and continuity within the workforce should the need

arise.

12. Respondent initially enlisted the service of the Charleston

Job Service of the West Virginia Department of Employment Security.
Respondent submitted the employment application and experience
gquestionnaire prepared by its Industrial Relations Manager, Gary

Kilstrom, to the Charleston Job Service for approval. Respondent
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further initially relied on the Job Service ¢ distribute, collect
angé to screen aprlications for it.

13. The wvariocug skills listed con the Jjob descriptions submitted
to the Charléston Job Service evidenced vespondant's desire o hire
multi-skilled employees,

14. Ann Qffatt, Manager of the Charleston Job Service, credibly
teStifﬁed that Mr. Xilstrom impressed upcn her respondent's desire to
hire multi-skilled employvees as well as respondent's encouragement oI
women as applicants for craft positions.

15. By February, 1982, respondent received 1,468 applications
for crafzc positions, of which only 1.16% were from females.’
According toe Mr. Kilstrom, respondent contacted other miners in  the
area to see if they had gqualified female emplovees who were laid off,
as well ag the Boone County Vocational Center, in order to determine
1f thev had any gqualified female graduates.

16. Ms. Cffatt testified that XKilstrom asked for her help 1in
securing the applications of female applicants.

17. Craft positiong mean emplovees that are actually involved
in the actual surface mining or styip mining process, not c¢lerical or
SUpPervisory personnel.

18. The evidence reveals that, when the complainant £illed out
her Job application and employment questionnaire at the Charleston
Job Service Center, she listed in the employment guestionnaire, which
sought multi-skills possessed by an applicant, only her experience as
a truck driver. The complainant did 1list on her application for
employment her interest in positions as either truck driver or drill

helper.
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19, After the complainant's application was Treviewed,  she was

net considerved for hire dinitially because she was perceived as a

single-skiltled applicant. However, because of <ine Low number of
female appliicant “he respoendent re-exZamined the applications of
females 1t had wpreviously obtained. After this re-examination,
compiainant was invited for an interview withh Robert Gunter,

Assistant General Superaintendent of Production.

20. When M. Gunter, interviewed the compliainant on June 5,
1987, she advised him that she nad work experience as a truck driver
and a drill helper.

21. During the meeting with Mr. Gunter, thers was no discussion”
as to any skills possessed by complainant other than truck driver,
which matched regpondent's multi-skilled hiring criteria.

22. Although respondent's experience: questionnaire and job
description listed driller as a skilled peosition, respondent did not
categorize drill helper as a skilled position eon either document.

| 23, The position of cérill lhelper was listed in respondent's
training plan. The position was included so that the plan would not
have to be resubmitted if the position was created at a later date.

24. Respondent's guesticonnaire anéd dob description did 1list
truck driver as a skilled position. i

25. At the end o¢f the complainant's interview, Mr. Gunter
concluded that, based upon her employment application, her experience
questionnaire ang her interview, that the complainant was a
single~gkilled applicant, as a truck driver, and she was not

considered further for employment.



26, Even though the complainant maintalnsg that at che time of
her application for employment with respondent that she had
ex¥perisnce as & TrUuck driver. school bus driver, public Transift bus
griver, drill nelvper and mechan:c heliper, tha gquesTlionnaire,
application and interview of the complainant reveals that the
complainant did not possess the multi-skills regquired by respondent's
jok c¢riteria.

27. Ceomplainant credibly testified that Mr. Gunter informed the
complainant that she would be called "if 559 £it in."®

28, At the time of her appiication with regpondent, the
complainant possessed a permanent surface miner's card which she had
received in 1981, and was referred to as a "black hat" or experienced
surface miner.

29. A "red hat" surface miner or apprentice miner, had to have
six months of supervised experience at a mine before being gualified
Lo get a permanent surface miner's card.

30. Although five males offered employment by respondent were
apprentice miners or red hats, status as a "red hat" or ‘"black hat®
was not indicative of the skills possessed by an individual applicant
and was not a factor considered by‘Argspondent in considering
applicants for craft positions. |

31. Respondent's hiring criteria was, notwithstanding the
status of an applicant as either a red hat or Dblack hat, that the
applicant must present multi-skills. "

32. The gquestionnaire and applications of the five males
hired: Brent Miller, Bruce Mahon, Donnie Earle Sumpter, Ronald Lee

stanley and Douglas Scarborough, reveal on their faces that these



applicantcs possessed the multi-skillg reguirsed by respondent's HSaob

criteria.

22. Prent Miller was nired by respondent as a laborer based
upon his employvment applicacion, his experience guestionnalvre and his
interview. Brant Miller's employment history indicated that he was
an experienced off-highway truck draiver, an experienced highway truck
driver, and a bulldozer operator. He also possessed skills
experience 1in truck maintenance, and in coordinating equipment
maintenance. Mr. Miller was a multi-skilled applicant wio was nore
gqualified for employment than was complainant.

33. Bruce Mahon was hired by respondent as a laborer based upon
his employment application, axperience questionnaire and his
interview. Mr. Mahon possesses various skills 1in the underground
coal industry, many aspects of which would be transferable to surface
mining. Additionally, Mr. Mahon operated a front endloader, helped
on maintenance, ran an off-rcad coal truck, was an electrician's
helper, operated a backhoe, and had experience in welding and
repairing different kinds of mining equipment.

34. Donnie ETarle Sumpter was hired by respondent as a laborer
based upon his emplovment application, experience gquestionnaire, and
interview, Mr. Sumpter posgesses skills as a laborer, a mechanic, a
truck driver and a maintenance man for bdlldozers, endloaders, and
trucks. Additionally, Mr. Sumpter was familiar with explosives and
blasting operations, and was ezxperienced in the repair and
maintenance of other mine equipment, including drills.

35, Ronald Lee Stanley was hired by respondent as a truck

driver based upon his emplovment appiication, experience



gquestionnaire and interview, My. Stanlev had attended the MTA Truck
Driving Schoel and had a current Depariment of Transportation
certification of road tests and a Department of Transpertation
certification of written examination. Mr. Stanley had aiso graduatec
from the Carver Career (Center where he had a ¢ix month course in mine
mailintenance anc a six month course in machine shop. M. staniey
possesses mine labhor experience and was a veteran whe had training in
tracked vehicle maintenance which was Transferable to the tracked
vehicles of respondent. Mr. Stanley nossesses the skills of tow
truck driver, and an articulating type truck driver which Mr.
Kilstrom testified required more skill than driving a basic coal”
truck. Myr. Stanley also had electrical training, hydraulic training,

and some experience in welding and cutting torches.

36. Douglas Arnoléd Scarborough was hired by respondent as a
mechanic¢. Mr. Scarborough was an apprentice miner, or red hat, who
had experience in precision welding. Mr. sScarborough had worked on
nuclear power plant proiects, which recuired skill in welding because
the walds were checked by ultrasound and =x-ray technology.
Additionally, Mr. Scarborough was able to operate a forklift, and had
prior experience in both erecting and maintaining respondent's drag
line as a former emplovee of F & E Erection ComﬁAQy. This experiehce
combined with Mr. Scarborough's welding tfaining in the military made
Mr. Scarborough not only a multi-skilled emplovee, but an employee
with very specialized skills. Mr. Scarborough's status as a red hat
when he was hired was no indication of anf lack of skills on his

part.




37. Ray Long, President cf UMW Local 88432, testified on behalf
of the complainant that in June, 1987, he was invited to attend a
communicartions meerin with respondent where he met with Tom
Schneider, the superintendent of the mine. M1,  Long stated that
while riding with Mr.' gschneider in Schneider's truck prior to the
communications meeting, Schneider replied to a guestion by Lonyg about
women applying for jobs at Xanawha Mining, with the statement "what I
am really locking for is a woman Viet Nam Veteran." Mr. Schreider
testified that this conversation did not take place.

38. Mr. Long also testified about a second meeting he attended

with respondent on July 13, 1$87. Mr. Long stated that he was called

te the mine site Dby Mr. Gunter to help deal with a possible strike
situation, at which time, he asked Mr. Gunter about the hiring of red
hats and women. According to Mr. Long Mr. Gunter replied "we have
lawyers to take care of those women" and "they did neot have any bath
house facilities for them."

39. Mr. Long signed a sworn statement dated August 6, 1987, in
which he described the two meetings about which he testified at the
administrative hearing. In that statement, Mr. Long attested that he
Spoke to a man named Mr. Saunders at a communications meeting
regarding the hiring of women in June, 1987. At thé administrative
hearing, Mr. Long initially -ozoo_-si te the man at the June, 1987,
meeting as Mr. Saunders. _In his testimony, Mr. Long said, contrary
to his previous statement, thét the discussion took place, in Mr.
Schneider's truck where they.were alone,

490, Mr. Long's sworn statement alsc describes the July 13,

1987, meeting. In contrast to Long's testimony, his sworn statement
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makes no @mention of Mr. Cunterfs alleged comment that respondent
would not hire women because they did net have bathh house £acilities
for then.

4i. Orn c¢ross examination, the responrdent raised the i1ssue of

bias on th

18

part of this witness. Both Mr. Long and the complainant

admitted »nat Mr. Long is a frierd of complainant's husband and

rt

brother. Further, at the time Mr. Long gave his initial statement,
he wag running for the office of président of the local union in
which conmpiainant's husband and brothers wers members. Finally, Mr.
Long did not deny that respondent had not, on prior occasions,
followed his advise on hiring individuals.

42. The lack ¢f consistency hetween Mr. Long's testimony andé
his prior gsworn statements, especially when coupled with the
appearance of bias, diminishes the credibility of this witnessand his
testimony is given little probative weight.

43. The evidence shows that the females who were hired for the
craft positions were multi-skilled applicants who £fit respondent's
hiring criteria.

44, In August of 1987, respondent hired as its first female
craft employee, Alicia Cantley, based upon Ms. Cantley's employment
application, experience questionnaire, and interview. Ms. Cantley
possessed the skills of a truck driver, a émall loader operator, and
a bulldozer operator. Additionally, she was skilled as a shooter and
a powder crewman. Ms. Cantley had also acted as an auger leoaderman,
a thin seam mine helper, a mechanic's helper, a service oiler, and a

general laborer.



45. In April of 19287, Ms. Cantley had initially applied for
employment with respondent as a craft emplovee. According - to
respondent, during the initial deluge of app.ications., Ms. Cantlevy's
application was mistakenly £iled.

46. Both of Ms. Can

o

ley's gmployment aprliications and_
experience guestionnaires reveal, on their faces, that Ms. Cantley
possessed the multi-skille recuired bv respondent’s job criteria,.

477, Teresa Bradley was hired by respondent on September 22,
1987, based upon her emplovment application, experience guestionnaire
and interview. A combination o¢f these sources' o0of information
demonstrated Ms. Bradley to be & multi-skiiled applicant. Ms. -
Bradlev's history showed that she was a graduate from the Boone
County Vocaticnal School where she received six months of training as
a heavy equipment operator. Ms. Bradley possesses the skills and
experienced of a loader operator, a dozer operator, a grader
operator, a dump truck driver, andéd a bhacknoe operator.

48. Jan Cooper was hired by respondent on October 9, 1987,
based upcon her employment application, experience dquestionnaire and
interview. Ms. Cooper's history indicated that she was a graduate of
the Boone County Vocational School where she received a certificate
as a heavy equipment operator. Ms. Cooper possesses the skills of a
lecader operator, a dozer operator, a grader operator, and backhce
operator. Additionally, Ms. Cooper possesses skills as a highway
truck driver and had experience in warehousing. w

49, Diana O'Neal was hired by respondent on April 22, 1988,
based wupon her employment application, experience questionnaire and

interview. Ms. Q0'Neal’'s history indicated that she possgessed skillis



of a grader operator, a service oiler and a rock truck driver.

Y

Additionally, Ms. O'Neal had experience as & laborer and a mechanic's
assistant.

30. After ner interview of June 5, 1927, the complainant
attempted to contact Mr. Gunter on several occasions to determine the
status of Ther application and to schedule ancother appointment to no
avail.

51. According to the complainant, Mr. Gunter would not have a
second meeting with complainant, vet lhe requested and held a second
meeting with Diana ©O'Neal to discuss her absenteeism problem,
However, Ms. O'Neal's application, experience guestionnaire and
initial interview revealed her to be multi-skilled wiich gave rise to
a subsequent meeting.

52. After the complainant was not hired by respondent, she
sought surface mining positions at several coal companies including
HighPower Energy, Hawks Nest Mining Co., Lum Cpal Company, B & G Coal

Co., and Appalachian Mining.

CONCLUSIONS OF LAW

1. The West Virginia Human Rights Commission has Jjurisdiction
over the parties and subject matter of ﬁhis action pursuant toc West
Vvirginia Code $§5-11-8, $§5~-11-9 and §5-11-~10.

S 2. At all times referred to herein, the respondent, ., Kanawha
Mining, Inc., is an emplover as that term is defined by the West

Virginia BHuman Rights Act {West Virginia Code §5~-11-3{d)}.



3. At all times referred to hersin, the complainant,  Marlene
$. Lucas, ig and has been a citizen and resident of the State of West
Virginia, and is a person within the meaning of Section 3{a), Article
11, Chapter 5 ¢f the West Virginia Code.

g, The complaint 1n this matter was properly and timely fiied
in accordance with West Virginia Code §5-11-10.

5. The complainant has failed to establish a prima facie case
of sex discrimination.

6. Even arguendce, 1f the complainant were determined to have
estabblished a _prima facie casgs, the respondent has articulated
legitimate nondigcriminatory reasons for its failure +to hire-
complainant.

7. Complainant has not demonstrated, by a preponderance of the
evidence, that the reasons, articulated by the respondent for its
actions toward the complainant, were a pretext for uniawful
discrimination.

8. Tne respondent did not unlawfully discriminate against the
complainant on the basis of her sex in violation of West vVirginia

Code $§5~11~1 et seq.

DISCUSSION

The United States Supreme Court established a framework for
evaluating cases involving discrimination in the hiring process in

Texas Department of Community Affairs v. Burdine, 450 U.S. 248

{1981). In Burdine, the court re-~emphasized the principles set

forth in the case o0f McDonell~Douglas Corp. v. Green, 411 U.sS. 792




{1973), and adapted these principles to the context of discrimination
in the hiring process. Under Burdine, the complainant alleging
discrimination must first establish, by a preponderance of the
evicdence, a prima facie case cf discrimination. Burdine, 450 U.S.
at 253. I£f the complainant 1is successful, the respondent must
articulate a legitimate nondiscriminatory reason for its actions.
Once the respondent has articulated i1its legitimate reason, the
complainant must ©prove by a preponderance of the evidence that the
respondent's reason is merely a pretext for discrimination. The
ultimate burden of persuasion remains with the complainant throucghout
the process. Burdine, 450 U.3. at 253.

The West Virginia Supreme Court of Appeals expressly adopted the

framewcrk set forth in Burdine in the - cagse o©¢f Shepherdstown

volunteer Fire Department v. The West Virginia Human Rights

Commission, 30% S.E.24 342 (wv 1983). In sShepherdstown, the court

held that in order for the complainant to prove its prima facie case
of discrimination, she must show by a preponderance of the evidence:

(1) That the complainant belonds to a protected
group under the statutse;

{2) That he or she applied and is gqualified €for
the pogition or opening;

{3) That he or she was rejected despite his or
her gualifications; and

{4} That after +the reijection, the respondent
continued to accept the applications of similarly
qualified persons. Shepherdstown, 309 S.E.24
at 352. .3

Applying that proof scheme to the case a bar, the complainant,
Marlene 8. Lucas, has failed to meet her burden o¢f proving a prima

facie <case of discrimination. Although the parties have stipulated
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that the complainant is a member of a protected group and -that she
applied for a position with respondent, Kanawha Mining, Inc., the

complainant has failed to produce any evidence to show that she was

wt

th
M

gquaiified for employment at Kanawha Mining or that similarly

b

gualified individuals were employed in her place,

In order to establish a prima facie case, the complainant has to
prove that she was qualified for a position with respondent; that she
was reijected despite her gualifications; and that respondent
subsequently hired similarly qualified individuals £for a likz eor

similar position. Shepherdstown, 309 S.E.2d at 352. Complainant

has the threshold burden of proving qualifiaa:ions rossessed by her
and the gualifications for the job.

The evidence presented a%t the hearing in this case, reveals that
respondent intended to hire multi-skilled applicants. Ann Offutt
from Charleston Job Service testified that this reguirement was made
clear by respondent from her first meeting with Mr. Kilstrom,
respondent's Industrial Relations Manager. Respondent's intent to
employ multi-skilled applicants was also apparent £from the Fob
descriptions for openings which respondent provided to Job Service.
The record reveals unrebutted testimony that the multi-skill c¢riteria
was necessary in order to maintain continuity and to keep a stable
work force due to the evolving nature of the work at the Hughes Creek
facility. The experience questionnaire filled out by each applicant
specified the multi-sXill criteria, and this job qualification was
made clear to anyone involved in the hiring process, including
appiicants: In fact, the complainant herself does not dispute that

respondent was seeking multi-skilled employees or that she was not



apprised of this by yespondent; nowever, the complainant maintains
that she is a multi-skilled individual, and should, therefore, have
been offered emplovment.

The complainant has not met heyr burden of proving a prima facie
case because she has failed to establish that she was gqualified for a
position £for which respondent was seeXing applicants. She presented
no information to respondent at the time she applied wihich showed she
was a nmulti-skilled applicanit, £for a position for which respondent
was seeking employees, as manifest on itg experience qugggionaaire.
The only skill possessed by the complainant, as reflected on her job
application and her experience dgquestionnalire, was that of rock truck-
driver. Although, it is undisputed that the complainant also listed
her experience as drill helper on her application, and during an
interview with respondent, there is simply insufficient evidence
adduced by the complainant to conclude that drill thelper was a
skilled position for which respondent was seeking applicants.

The complainant testified that she did not understand the
meaning of the multi-skill reguirement in the experience
questionnaire. Although Charleston Joby Service personnel were
available to assist anyone having difficulty with their application,
the complainant <testified that she did not ask anyone for help when
she completed her queétionnairé at the Job Service office, nor did
she ask Mr. Gunter to explain it to her after he had reviewed this
policy in her interview. oy

Further, during her interview, the complainant admits that she

did not discuss any skills she possessed other than truck driver



because her mind kept gqing Dlank due to Mr. Gunter's loguaciousnecss
and interruptions.

During the 9public hearing, the complainant sought to present
evidence of her own muilti-skills. The complainant testifi=d that she
had experience as an endloader operator and mechanic's helper. The
complainant testified that hexr total experience as an endloader
operator was on an occasion when she backed an endloader.
Complainant's testimony as to her experience as & mnmechanic's helper
is o©of little significance hecause this was not a pusition for which
respondent was seeking applicants. The complainant's testimony
regarding her skills suffers probatively on a variety of grounds.-
The most important is that she admitted that this information was not
praesented to respondent prior to its decision not to ofier her
employment. In addition, the complainant did net c¢all any witnesses
to support her assesgment of her skills, and therefore, without more,
he; own perception of her abilities must be given limited weight.
Finally, the complainant's own ambivalence about her skills is echoed
by her response to respondent's inguiry as to why she omitted listing
these skills din her gquestionnaire, which was that she believed she
had so little experience in these areas as she did not think it would
matter. overall, the evidence of record insufficiently supports or
establishes complainant's claim of being a multi-skilled applicant,
and hence, qualification for a position as a craft employee..

In addition to failing to prove that she was multiw~skilled,
complainant failed toA establish that applicants who possessed
qualifications similar to her own were hired by respondent.

Shepherdstown, 309 $.E.24 at 352, Complainant c¢laims that male




apprentice miners were hired after respondent decided not to employ
hear. Complainant admitted that she did neoet know these male
apprentice miners perscnally, and is not aware of what gkills they
pCssess, Compiainant did, howeveyr, 1introduce 1in evidence the
emplovment applications and experience gquestionnaires of Bruce Mahon,
Rrent Miller, Donald Earle Sumpter, Ronald Lee Stanley and Douglas
Scarborough. On  their face, these guestionnaires and applications
show that each one of these male apprentice miners hired by
reagpondent possessed the multi-skills reguired by respondent's gk
criterion. The complainant offered no evidence to rebut  the
qualifications on any of these individuals' emplovment applications-
or experience guegtionnaires. She did not call as witnesseg either
those individuals or their supervisors at respondent’'s work site, to
inguire abhout the skills they possessed, preferring to adopt the
position that the experience gquestionnaires and employment
applications speak for themselves. The only evidence complainant
presented was her own testimony that, even though she did not know
the skills and qualifications of any of these individuals, she
believed that she was more gqualified Ifor a Jjob with respondent
because these individuals were apprentice miners and she was a
certified miner. '

The record evidence reveals unrebutted testimony that the terms
“red hat" and "black hat" or "apprentice miner" and "certified miner"
have nothing to do with the skill level of the individual. “Both Mr.
Kilstrom and Mr. Green testified that the terms "red hat" and “"black
hat" only indicate the amount of time an individual has spent at that

actual mining operation., The terms do not indicate the relative



skills of the 1né1vidgals. The complainant presented no evidence to
rabut this. To the contrary. the complainant testified that despite
+the fact that &her husband is a very skilled indijvidual, he would bhe
considered a red hat at a surface mine. The c¢compiainant vrelies on
the West Virginiz surface Mine Safety Regulations for the argument
that because the reculations reguire apprentice niners ©o be under
the supervision and controli of at least one perscon wao holds 2
certificate of competency and qualification, they are somehow less
skilled than certified miners. The complainant came forward with no
evidence to support this theory. These safety regulations merely
requireg red hats to he within the sight or sound of a certified-
miner. Both black hats and red hats are routinely supervised by
forepersons or other supervisors.

Based upon complainant's failure to present evidence of her
qualifications, the gqualification for a position in issue and the
comparison of her gualifications to other individuals which
respondent hired,.tha complainant failed to prove her prima facie
case.

Assuming, arguendo, that complainant was successful in showing a
prima £facie case of discrimina;}on, respondent articulated a
legitimate nondiscriminatory reason for its decision not to hire
complainant by explaining that complainant d4did not meet its
multi;skilled job criteria, and that those applicants hired by
respondent possessed superior qualifications.

vk

Under the holding in sShepherdstown, if the complainant is

successful in showing a prima facie c¢ase of discrimination, the

burden then shifts to the respondent to articulate a legitimate and



nondiscriminacory reason for failing to hire the complainant.

Shepherdstown, 309 S.E.2d at 52. The burden on the respondent 1is

not onerous. To be successful in rebutting the complainant's prima

facie case, the respondent must nerely explain clearly the

nondiscriminatory reasons for 1ts actions. Burdine, 450 U.8. at
260; Conaway v, Eastern Associated Coal Corp., 3%8 8.E.24 423, 430
{WV 1988).

it is the position o¢f respondent that, while hiring for its
Hughes Creek HMMine, that It maintained a policy of emploving
individuals with multiple skille; that the employment application and
experience questionnaire of complainant listed her only viablie skill-
as that of rock truck driver;:; that the complainant failed to inform
respondent of any additional skills she possessed during her
interview or prior to theAtime it declined to employ her. It was the
further contention of respondent that the complainant did not possess
multiple skills or otherwise meet its multi-skilled job criteria.
The respondent testified that the applicants hired by 1t possessed
minimum if not superior qualifications when compared with the
complainant. By affirmatively stating that those employees hired
preéented and possessed qualifications superior to those of the
complainant, respondent has met 1its burden of articulating a
legitimate reason for its failure to hire éomplainant.

The complainant then bears the ultimate burden of proving, by a
preponderance of the evidence, that respondent discriminated, against
her because of her sex. Burdine, 450 U.S. at 253. To satisfy her
burden, the complainant must prove that respondent's articulated

reason for denying her employment was pretextual and that its actions
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were motivaied by inrtentional discrimination. Complainant argued
rthat respondent's reasons are preterxtual because she was nore
cquaiified for the position she applied for than the male miners
hired; thar the respondent nevelr intended to hire female miners
hecause they would have to build shower facilities for them; thiat the
respondent only hirecd female miners afcer she £iled Ther
discrimination complaint as a pretext for their policy: that
statement made to her during her interview demonstrate the
discriminatory policy of respondent; and that statements made by
ragpondent’ts superintendent and assistant superintendent of
production indicate a discriminatory intent.

The complainant bore the burden of proving, by a preponderance
of the evidence, that she was more qualified for employment with

respondent than those individuals actually hired, Young v. Lehnman,

748 F.2d 194 {4th <Cir. 1984); cert. denied, 471 U.S. 1061 {(1985).

Complainant applied for the positions of driill helper and rock truck
driver.

Although, as argued by complainant, the position of drill helper
is listed in respondent's training plan, respondent's witness, Mr.
Kilstrom, testified thai he incliuded the position in the training
plan so that it would not have to be-resubmitted if the position was
created at a later date. The complainant provided no evidence, that
at the‘time she applied for employment that a position of drill
helper was categorized in respondent'é experience questionnaire; that
respondent filled a position as drill helper, that a position for
drill thelper was available, or that respondent hired any other

applicant who listed drill helper on the experience guesticonnaire.
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The evidence reveals that wien the pesition of drill helper was
created in Januarvy, 1988, months after the complainant sought
employvment and had been reiected, 1t was bid upon by respondent's
current emploveaes pursuant to the bidding procedure in the National
Bituminous Ccal Wage Agreement. There was no evidence adduced by
c¢omplainant that the position of drill helper was ever available to
the conmplainant or any other Job applicant. In addition, the
complainant produced no evidence that the respondent hired any other
applicant who was single skilled in contraventicn of 1its articuiated
job ¢riteria.

In the absence of anvy openings for driil helper, the complainant
sought to prove that she was more gqualified than the male apprentice
miner hired as a truck driver, Ronald Lee Stanley.

Mr. Stanley's employment application and gxperience
questionnaire reveals him to be a multi-skilled applicant. Mr.
Stanlev's employment application and experience guestionnaire show
that he had attended the MTA Truck Driving School, and held a current
DOT certificate of road test and written examination. Mr. Stanley
also possessed training in mine maintenance and machine shop from the
Carver Career Center. Mr. Stanley possessed mine labor experience,
and was a United states military veteran who had training in tracked
vehicle maintenance. Mr. Stanley also had experience as a tow truck
drivgfj and a driver of articulating type tractor trailers. Mr.
Stanley possessed electrical training, hydraulic training,-and some
experience in welding and cutting torches. This evidence was further
supported by the testimony of Mr. Gunter and Mr. Kilstrom that Mr.

Stanley possessed multiple skills, and was more qualified for hire by
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respondent than complainant. The complainant presented no evidence
to dispute any of Mr. Stanley's skills and qualifications.
Complainant failed to prove, by a preponderance of the evidence, that
she was a more qualified applicant than Mr. Staniey.

The complainant submitted the emplcyment application and
experience questionnaires of four other male apprentice miners. This
evidence is guestiocnably relevant because three of these miners were
hired as laborers and one was hired as a mechanic. The record
contains ne evidence that complainant applied for aggher a laborer
position, or a mechanic's position, or would have been willing to
work in either of those positions had they been offered. Complainant-
submitted this documentation because she alleges that, as a certified
miner, she was more qualified for employment with respondent than
apprentice miners. Howevery, the only evidence the complainant
submitted in support of this coatention, was her own opinion
regarding this qualification, and without more, this testimony is
given little weight. smith, supra.

By way of example, the complainant also submitted in evidence
the employment application and experience questiconnaire of Douglas
Scarborough. Mr. Scarborough was an apprentice miner who was hired
by respondent as a mechani;. Agaiﬁ, the record contains no evidence
that complainant either applied £for the position of mechanic,
posse§sed the skill of mechanic, or would have been willing to work.
as one if the position were offered. Wwhen Mr. Scarborough was hired,
he possessed not only multi~skills but very specialized skills.
While in the military, Mr. Scarborough received extensive training in

welding. He had worked on nuclear power plants as a welder, which
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regquired a high degree of skill kecause of x-ray and ultrasound

technology. Additicnally, Mr. Scarborough had previously worked with
¥ & ¥ Erection Co. on assembiing and maintaining the drag Line. When
these specialized skills are combined with Mr. Scarborough's

exXperisence in operating a forklift, it 1is «clear, as testified by
respondent, that Mr. Scarborough is a multTi-skilled emplovee whe also
has highly specialized sgkills. MT. Scarborough's employment
experience shows that the difference between a red hat and a black
hat has nothing to do with an individual's ilevel 0f gxill.

Complainant argued that respondent never intended to hire female
miners bhecause they would have had to build shower facilities for-
them., Complainant introduced the testimony of Rav Long to suppert
this contention. As a factual determination, the testimony of Mr.
Long on this point was not consgistent with previocus statements made
by him, and, therefore, is of questionable probative value. Further,
respondent submitted the testimony of Mr. Green, who stated that
female shower facilities were provided for in the original blueprints
of respondent's . office which were drawn prior to the date of
complainant's employment application. This testimony was supported
by a copy of the actual blueprints showing the female shower
facilities dated May 26, 1987, ‘Additionally, respondent's intent to
hire women from the initial stages of its hiring procedure was
credibly confirmed by Ms. Offutt of Charleston Job Service. Mr.
Long's testimony is insufficient to allow complainant to carry her
burden of proving, by a preponderance of the evidence, that
respondent's reason for denying her employment is pretextual.

Burdine, 450 U.S8. at 25%3.
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Next, the complainant contends that the resgpondent hired four
female craft emplovees, Alicia Canfley, Jan C(oopey, Teresa Bradley
and Diana O'Neal, only after she filed ner discriminat:ion complaint
as a pretext in order to compensate for its lack of female employees
and to cover its discriminateory animus toward females. Iin support of
this contention, complainant presented an application of Alicia
Cantliey, dated April 19%:, . Z...7. Iinat, had respondent been esager Lo
hire females, it could have hired Ms. Cantley earlier than August of
1987, which was shortly after she submitted a second application for
enployment., Although the complainant's argument has persuasive
value, the respondent's explanation was that Ms. Cantley’'s original:
application was mistakenlvy filed in the first deluge of applications
it initially received. The complainant did not call Ms. Cantley as a
witness or elaborate or interrogate further upon this point. It
should be noted that Dboth of Ms. Cantlev's applications reveal, on
their faces, that she was a multi-skilled applicant. However,
complainant's effort to show respondent's omission in considering Ms.
Cantiey on the basis of her first application as revealing evidence
of pretext, without more, 1s insufficient. More generally,
responding to complainant's contention on this peint, it 1is the
position o©f the respondent that' the timing of its employment of
female craft workers wag dictated by the lack of female applications
respo;dent initially received. And further that, the initiative to
acquire more qualified female applicants was set into motion prior to
the filing of Ms. Lucas' complaint. Mr. Kilstrom, testified that he
telephoned other mining companies in the area inguiring as to whether

or not they had any qualified females who were currently laid off.



Additionally, Mr., Xilstrom stated that e 1nitially c¢ontacted the
Charleston Job Service and asked for their help in securing more
female applications. This testimeony was confirmed by aAnn oOffutrt.
Mr. Kilstrom also contacted the Bocne County Vocational Center to see
if they had any graduates who £it respondent's multi-skilled Job
requiremnents. Complainant's argument, that these actions were
taken as a pretext, is unsupported.

Complainant claims that she was discriminated against during her
interview Dbecause Hr. Gunter told her that she would be contacted if
“she fit inte the program.”™ Mr. Gunter testified that he conducted
complalnantt's interview as he did all the others, and that he meant
by his statement that complainant would be contacted i1if she gained
the mailti-skills reguired by respondent's hiring criteria.
Complainant failed to come forward with sufficient evidence to show
that Mr. Gunter's explanation was false or belied a predisposition
against feméles or discriminatory animus toward her.

The complainant's final attempt to show discriminatory intent on
the part of respondent consisted of the evidence presented by her
witness, Ray Long, President of the United Mine Workers Local.

Introduced into evidence was a sworn statement dated August 6,
1987, in which Mr. Long describes two meetings he attended at
respondent's worksite which he allegedly heard discriminatory
statements. Mr. Long's statement  initially describes a
communications meeting he attended on June 30, 1987. The .statement
alleges that, at the meeting, the superintendent of the mine stated
respendent was not going to hire any women because they did not have

multiple skxills. Mr. Long testified, however, that the conversation
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he had with the superintendent 4id net occur 2t the c¢ommuanication
committee meeting he attended, but rather. it occurred prior Lo the
meeting wian they werse alcne. My, Long also enmbellished the
statement mads by the superintendent To include a reference to &
female Viet Nam Veteran, which was not mentioned in his pricr sworn
statement. Mr. Schpneider denied making the statement to Mr. Long.

Next, Mr. Long's sworn statement describes a meeting he attended
at respondent's worksite on Juiv 13, 1987, In the statement, Mr.
Long attests tThat Mr. Gunter stated respondent was not going to hire
women because they didn't have multiple skills and that the
respondent nad lawyers to take care of the women. Mr. Long
testified, however, that Mr. Gunter had stated they were not going to
hire women because they d¢&id neot have shower facilities for them.
Both Mr. Gunter and Mr. Green, who were present at the July 13
meeting, denied that any such statements were made.

The record of evidence reveals, as raised by respondent, that
Mr. Long is a friend of complainant's husband and brothers. Further,
that at f£he time Mr. Long gave his sworn statement, he was running
for the presidency of the Local Union where complainant's husband and
brothers are members. Respondent points out, additionally, that Mr.
Long testified'tﬁat he had attempted to get respondent to hire
several miners which théy failed to do, and because of this, Mr. Long
harbored animosity toward the respondent. When coupled with the
appearance of bias and his prior inconsistent statemengts, this
witness' testimony raises a c¢redibility issue which minimizes 1its

probative weight as persuasive evidence of discriminatory motive on

the part of respondent.



In summation. it isg the determination of tihe undersigned

-

examiner that the complainant has failed to prove that respondent
digceriminated against her on tha Dasis of ner sax. Toe complainant
hag faiiled to make our & prima facie case of discrimination.

Howaver, even assuming tnat the compiainant met her initial =rima

"
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facie burden, responde articuiated legitimate reasons for its

i3

failure to hire complainant. The complainant, in turn, »as not n¢et

her ultimate burden of proving that these reasons were a pretext for

unlawful discrimaination.

PROPOSED ORDER

orageoing, tiae undersigned hearing examiner

N

Based upon tThe
herebhy recommends that the commission dismiss the complaint in this

matter with prejudice.

Entered this /2~ day of april, 1990.

WV HUMAN RIGHTS CCOMMISSION

8Y : 2,
TL FERGUSON
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