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BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

HELEN LAMBERT,
Complainant,

V. DOCKET NO. ES-113-87
EA-116-87

ELKINS LUMBER COMPANY,

Respondent.

On 13 February 1991 the West Virginia Human Rights
Commigssion reviewed and discussed the ¥Findings of Fact,
Conclusions of Law and Recommended Decision filed in this
matter by hearing examiner Christine M. Hedges.

Upon a review o¢f this Recommended Decision, and a
thorough review of the record and documents filed herein, the
Commission decided to, and does hereby, affirm and adopt the
hearing examiner's Recommended Decisicon as its own, without
modification, and hereby incorpecrates said Recommended
Decisicon as a part of this Final Crder.

By this Final Order, a copy of which shall be sent by
certified mail to the parties and their counsel, and by first
class mail to the Secretary of State of West Virginia, the
parties are hereby notified that they may seek judicial review
as outlined in the "Notice of Right to Appeal" attached

hereto.



It is so CRDERED.

WEST VIRGINIA HUMAN RIGHTS COMMISSION

Entered for and at the dire;tion of the v-rt Virginia

; i
=
Human Rights Commission thi day g1 ﬁ!! toax el

1991 in Charleston, Kanawha County,/ West Virginia.

/’ ; Al (‘,ﬁ__,',/.’ ,
oo llle —
, " QUEWANNCOII C. ENS

RLECUTIVE DIRELITOR
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NOTICE OF RIGHT TQ APPEAL

If you are dissatisfied with this order, you have a right to
appeal it to the West Virginia Supreme Couxrt of Appeals. This must

be done within 30 davs from the day you receive this order. If

your case has been presentad by an assistant attorney general, he
or she will npt file the appeal for you; you must either do so
fourself or have an actorney do so for yecu. In order to appeal,
you must fi%e a petition for appeal with the clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer or the landlord, etc.,
against whom a complaint was filed, is the adverse party if you are
the complainant; and the complainant is the adverse party if you
are the empleoyer, landlcrd, etc., against whom a complaint was
filed. If the appeal is qgranted to a nonresident of this state,
the nonresident may be required teo file a bond with the clerk of
the supreme court.

IN SOME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COURT OF
KANAWHA CQUNTY, but only in: (l) cases in which the commission
awards damages other than back pay exceeding $5,000.00; (2) cases
in which the commission awards back pay exceeding 530,000.00; and
(3} cases in which the parties agree that the appeal should be
prosecuted in circuit court. Appeals to Kanawha County Circuit
Court must also be filed within 30 days from the date of receipt
of this order. .

For a more complete descripticn of the appeal process see West

Virginia Code § 5-11-11, and the West Virginia Rules of Appellats

Brgcedure.



evidence Zhat complainant toock iany previous legal action agalnst other
employers. Complaiananc aven denied L&,

i¢ was 0ot the respondent's bucden ¢o prove Lts reason 9r not
hiring. The respondent had only to arcticulace iLc. It was complainanc’s
hurden o rabulft Chat reason, and complainant failed co rebuc {t. The
complainant felr treacted unfairly, and perhaps was treated unfaicly. The
reasons for chis Zreatment Wwere not, however, dilscrimination on the bhasis of
3ex Or race.

D. CONCLUSION

For all chese reasons, [ recommend chat cthe complainant's charges

of disc¢riminacion be dismissed.

Recommended by:

- /

( < S
Chriscine M. Hedges T
Attorney ac Law

BEDGES, JONES, WHITTIER & HEDGES
P.0s Box 7

Spepcar, WV 252756

rd
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BEFORE TBE WEST VIRGCINIA HUMAN RIGATS COMMISSION

HELEN LAMBERT,
Complainapc,

vs. Docket No. ES-113-87
EA-1146-87

ELXINS LUMBER CO., INC.,

Respondent.

RECOMMENDED DECISION

A. Preliminarv Mactars

The complainanc charged the respondenc with violation of che Human
Rights Acc on Auguset L1, 1986, by zwo verifisd complaints filed Septsmber §,
1986. The Coommission found probable causse. A public hearing was scheduled
for July 24, 1987 by nocice from the Commission dacaed June 1Q, L987. The
- raypouadent filed an answer on June 19, L1987 denving the charges of
discrimination. A scatus conferencs was held by telephone on July 7, L9387,
wharein the parties agreed that the Rearing in this mactcer would be held
December 17—-18, 1987, in Randolph County, Wes:r Virginia. On or around
December 14, 1987, chis hearing examiner was subscitucted Efor the original
hearing examiner. A public hearing was held on December 17-18, 1987, at the
Randolph County Courchouse in Elkins, West Virginia. The complainant
apéeared in parson and represented by Antoinecte Eaces, Assistant, Attormey
General, and Sharon M. Mullins, Senior Assistantc Attovney General, whoe also
appeared for the West Virginia Human Rights Commission. The respondent was

present by it's agent, Thomas A. Royce, General Manager of Elkins Lumber

Company and by counsel, Richard H. Talbocc, Jr. Also present was =

L
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Commissioner Nachaniel Jackson. Stipulations wers agreed upon by the parcies
and testimony was taken from the complainanec, Mary Ann Dafc, Thomas A. Royce,
Cheryl A. Simmons, David A. Walker and Rohert L. Taylor. Counsel submictaed
memoranda of law and proposed findings of fact and conclusions of law. Upon
consideration of all of which, I recommend to the Commission the following
findings of facc and gonclusioas of law.
B. LS3SUES

L. Whether the respondent unlawfully discriminaced against the
complainanc on the basis of sex In failing ce hire her.

1. Whether the respondent unlawfully discriminated againsc zhe
complainanc on the basis of age in failing co hire her.

3¢ If such discriminacion og¢ourred, whac is zhe remedy.

C. FINDINGS OF FACT

l. The complainanc, Helen Lambert, is a femals and was 3l years of
age at the time she applied for a job atc Elkins Lumber Company, on Augustc [l,
19g7.

1. The cemplainant was not hired by cthe respondent on or afger
August 11, 1987 and the respondent continued hiring people after the
gomplainant applied.

3. Becween July 1986 and Novembher 1986, the respondent hired all
employees through referrals from the Elkins Job Service under Human Resources
Development Fund congcracts. A portion of che salary paid the new employee
was obtained from the HRDF program for a period of time cousidered-on~che-jobd
training.

4. Elkins Job Service identified persons eligible to be referred

under the HRDF program and gave preference to the following catagories in






order of priocity: wveterans, black youth (18-21), handicapped individuals,
female heads of households, ex-offanders, families recsiving AFDC, older
workers (age 53 and over), limiced English speaking, and others.

5. The complainanc was referred to Elkins Lumber Company by Checvi
Siomons, Elkins Job Service, through che HRDF program.

4. Sixcy~four job applicancs were ra2fecrred to Elkins Lumbesz
begween July 30, 1986 and OQctcober 19, 1986. Twency-three, or 335, of these
were nired. -

7. Fifcy—~one of the veferrals, or almostc 80X, were under 40 years
af age, and of those, Il were hired, or 413X, of chose rafarred. Tairteen of
zhe raefarrals were over age 40, and 2 were hired, or about L15X of those
refarred.

8. Fifcy-two males were referred and 19 hired, and (2 fa2males Jers
raferrad wich & heing hirasd. In percenctages, 36.37 aof rhe males refarred
were hired and 337 of the famales referred ware hired.

9. Thers wera ten mora people hirad betwean Sepcember 19, [98C anc
January 1987, three of whom were women whose ages weren'tc specified bur whose
work experience indicared they were probably over 40.

10. The Elkins Lumber Company work force as of March 1987 consisced
of 112 employees. Twenty—three or 2!% were women. Forty-saven, or 30X wvere
over 40 years of age. The jobs open in Augusc 1986 were blue collar jobs
such as machine operators, off bearers and sanders.

li. The complainant was a high school graduate and’ had work
experisnce Iincluding 14 years in & sewing company{ work ian a lumber company
for two years, work in a furniture making factory for two years; CLhree years

of hospital work 33 2 nurse’s aid, in the kitchen and in housekeeping; and



privace Nousekeeping jobs. The twenty-three persons hired by the cespondent
had similar qualificacions.

12, The complainane received 4 forvcy-five day evaluacion from her
previous hospital housekeeping job which showed an above average jobd
perfcrmance.

13. The complainant's previcus Llumber company experienge was ic
Kiczmillar Lumber Company from 1978 co 1(980. Ac chat cime che respondentc’s
Ganeral Manager, Jim Swisher, was alsc the amanager of Kiczmiller lumber
company. The complainant’s immediate supervisor was Amelic Frank “Shorcoy”
Gola, who worked at Elkins Lumber Company In August L986.

[4. The complainant was laid off a¢ Xiczmiller Lumber and was nos
recalled.

15« Mary Ann Dafc, the personnel coordinator for the sespondenc, had
been eamploved there far 20 years. She scraened all job applicancs based on
her knowledge of the person, upon refereaces 1f che persean was unkanown o
her, based upon Che applicacign, and based upon her analysis of cerzalin
subjective criteria including atticude toward employmenc, abilicy o work
compatibly wizth octhecrs, and desire for long term employmenc.

l6. The Elkins Job Service referred three persons for each opening.
Mary Ann Daft eliminated one of these three in her preliminary screening and
refarred two for interviews with the general manager.

L7, The complainant was not referred by Mary dna Daft for an
intarview with Che general manager. Mary Ann Daft had heard things gbout the
complainant from the gensral supervisor of Xitzmiller Lumber (who was also
Dafe's supervisor) while the complainant worked there and from Emilic Frank

"Shorey" Gola, who worked with the cowplainanc. Ms. Daft had caken calls



from che complainant to Mr. Cola at Elkins Lumber which Mr. Cola made knoun
he did not wanc to rcecurn. Mary Ann Daftc's ceason for screening out the
complainant's employmenre application was thar ske felt zhe complainant woule
be a discupcive force in che planc, she had 3 less chan desirable personalicy
and bdecause Ms. Dafr felrt the complainant would not make 4 good employee.

L8. Afcer the complainant filed her charge of discriminacion in
September 1986, cthe general wmanager, Thomas Royce, invescigated zne
ciccumsz:_:mces surrounding Ms. Daft’'s rejecticn of the complainanc’s
applicaction. Royce found chat pecple atc Elkins Lumber whe had pravicusly
worked with the cowmplainanc indicaced she had trouble gecting along wich
aother saploveas.

Lg. The vespondenc answered the charge of discriminaction oan
Qeccober 2, 1988 saying that betlar suited and/or more qualifiad people wera
selacted over the complainanc. On QOccober 3, 1986, HRDF wroce zo the Human
Rights Commission investigator that "furcher ianformaclion regacding Mcs.
Lambert’s denial by Elkins Lumber Clompany appears Lo be the rasult of her
prior employment with thac firm”. Incerrogatories answered by the responden:
on September L1, 1987, indicated chac "bhetter suifed and/or more qualified”
refarrad to the respondent's esaployment standards, including "primarily
subjective criteria such as attitude of the applicant toward employmenc wich
regard to willingness to work, willing application to the tasks assigned,
diligence in complecing assigned tasks, punctuality and reliabilicy in
atcendance at the job, ability to work compatibly with other members of the
work foree and aot incerfere with or disrupt the orderly operacions of the
facility, the desire of the applicant for employment, honesty and desire for

long term employmenc, all of which are measured by preliminary and f£inal



lntereviews, and conciact wich refareaces supplied by che applicant and ocher
sourcaes™.

20. The complainant did not testify concerning her work axperience
at Kiczmiller Lumber, or concerning her abilicy to get along with ocher
enplaoyees.

2l. Applications of 29 employaes hired becween July 30, 1936 and
January 1987 show chat on 3§ of these applicacions prospective amployees wers
askad tao stace their date of birch. Eighe other applications had the age
noted. The application had instructions noc to answer certain quescions
marked out, and job applicancs were crequired co answer questions as £o theirs
gender, cCheir marical scadus and Llz2ngoh of macrriage, whether they had been
convicted of a £fa2lony, whether they had handicaps and whecher chey had
recaivad Workmen's (sic) Compensacion.

1z, Thomas Rovee cascified that he had been informed chac the
complainanc's previcus emplover, Elxkins Industries, chat they would noz
comment uon taer performance bacause she had filed a Human Rights complainc
against them for age and sex discriminarion. Complainant denied thac she had
filed discrimination camnlaincs.

23. Daft testified that she would not consider previous lawsuics
when scerveening an applicant. Ganeral manager Royce testified thac his
consideration of an applicanc’s legal accion against a former amployer weuld
depend on whether the cowplaint had merit, and whether the perso% who told
him of the legal action was somecne whose opinlon he would find valid. He
would hire some people even with bad refersnces, bur he would be influenced

net to hirs someone who had a pattern of filing discriminacion complaints on

everycne who did not hire that person.

[



4. There i3 no charge of cacallation for enfoccing rights under
the Human Rights Ace i this case.

D. CONCLUSTONS OF LAW

l. The Westc Virginia Human Righes Commission has jurisdiction over
the parcies and the subject matter of chis action pursuant co West Virginig
Cade 35=1l-1 ar seq.

2. The <omplaings and answers were propecly and Ctimely filed
pursuant- o Wesc Virininia Code 3—11-10.

3. The complainant was a cicizen of cthe Scare of West Virginia
within the @eaning of West Virginia Code S-il-2.

4. The respoadentc L3 an emplover wichin the meaning of Wesc
Virginia Code 3~11-3(d).

3« The complainanc 2scablished a prima 51555 case of age and sex

discriminacion, under the McDonnell ODouglas case standard adopced In

Shepherdscown Volunteer Fire UDeparcment v. Westc Virzinia Human Righcs

Commission, 309 S.E. 2nd 342 ar 332 (1983). The complainant escablished bv 3
preponderance of the avidence the four alements of a prima facie case:

a} That she was a membher of the profected groups (age - over <Q;
sax — female.

b) That she had appliad for and was qualified for che jobs the
respondent had open.

e¢) That she was not hired for a job despire her qualificacions.

d) That after complainant’'s rejeccion, jobs remained open and che
employer continued to seek applicancs £from persons of complainanc’s
qualificaecions.

Although the West Virginia Supreme Court proposed a slighely

different test for a primpa facie case in Conaway v. Eastarn Associated Coal

Corporacion, 338 S.E. 2nd 423 (W.Va. 1986) this testc doas not conflict with

the McDonnell Douglas test and line of cases, but clarifies ig fox differenc

kinds of cases. The McDonnell Douglas and Shepherdstown Voluncaer Fire
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Department cases were hiring cases. Conaway, a dlscharge c¢ase, proposed 4
"general tesc” for all kinds of employment discriminacion cases:

4) That che plainciff {s 1 membec of 4 protected class.

bB) That the c¢mployer wmade an  adverse decisica concerning che
plaincifs.

¢) But for the plainciff’'s procected scatus, the adverse decision
would not have “een made.

While the "but for" language seems Lika a scricCar Cest o mee:,

Lha court specificaliy notes that this testc does not overrule or modifv che

previgus test adoptad in Shepherdscown Volunteser Fire Deparzment. aooat

430. The chird step in Conawav does not require direct proaf thac age or sax
c3used che conmplainant's employmenc application co be required. "What Ls
required oE'che glainciff is to show some =vidence which would sufiiciencly
link che employer's decision and che plainciff's scacus as a aoemder af 3
protacted class so as to give rise co an inference Cthat the emplovmens
dacision was based on an i{llegal discriminacory criterien”. Id. ac 429-30.
it is cthe complainanc's burden to present f£acts thac ¢reagte an inferenge of
discriminacion under Che Chird step of che Conawav zesc. The complalaant 212
this. The subjecuive criteria used the in che hiring procass, and the ags
quescions on che application are che facts which escablish a prima facie zisa
using che Conaway standard.

6. Since cthe complainant aestablished 3 prima facie casa, che
burden of proof shifted co the semployer to articulate a legitimaca ncn-
diseriminatory rgeason for its rejection of che complainant’'s applicatien.
?he proffered reason was that the person responsible for the inmitizl
screeding of applications, Mary Aan Daft, knew of the complainant's work
problems some 6~8 years earlier when the couwplainant workaed for respondant's

siscer company, Kitzmiller Lumber. Baft's testimony as to her knowledge of



the complainant was credible. Daft and the Complainanc had doth vorked under
the same Jeneral manager, Daft nhad heard about the complainant's pase
pecformance f{rom the general manager for whom sha acted 48 secretary. She
lacer fook phone cails from the complainane to Frank Gola, the coamplainancs’'s
{mmedlaze supervisor at XKiczamiller, now 3¢ Elkins Lumber. Frank Gola
apparently did oot wanc co calk co the complainanc.

The complainanc's tascimeny had many small cenflicus fn Lo, and
showed a2 poor memory or a selective memory. The complainanc at first deniac
evar calling Frank Gola, huc later rememberad her suparvisor's name and
admi::e& ealling him. Although this appeared to just be confusion uon Zhe
complalinant'’s part, there were wmany confusions {n her testimony. The
smployer's veason for screening ouc che complainanc's applicacion met the
amployer’'s burden of proof. The faer zhat very scon afrer rajecting the
complainang, two ocher women over 40 vears of age were hired, then according
to the applicacions, within the next three menths, Lhree more older wowmen
were hired, indicarced that older women were not being crejected jusc because
of cheir sex or age. Beoth Darft and Royce denied using sex ov age 3s critaerias
in hiring, and their niring statiscics during this time lends credence o
what could be viewed as self serving stacements by cthe respondenc’s
wicnesses. The faczr chat the Ocrober 3, 1986, letter to the Commission
investigacor, from HRDF, 2 third party, indicaced the reason the complainant
was not hirad was "the result of her prior employment wich the firm"
indicatad that che respondent has been consistent in it explanation for
rejection. )

7. The complainant failed to establish that raspoadent's

articulated reason for rejecting her was pretextual. The complainant failed



Lo even deny herself thac she had problems with athers La her }job ac
Kiczmiller Lumber. The coamplainant did aot present one shred of evidence Ca
show cthat her prior 2amplovment at Kiczmiller had not given her che rasucacion
alleged. Alchough coaplainant produced an evaluacion of her performunce in a
heospical housekeeping department, this avaluacion was afuer only 45 davs ia
the job.

Even though the respondent's proffered reason thac the cemplainane
hadn't goosten along with previous <mployees may noet have beaea Crue with a
differentc set of s2mployees, it was Dafc's belisf chac the cowmplainant would
not £i¢ in che plant. Even if Daft came co this helief L an incuitive oc
subjective manner, she came Lo this conclusion. "I1f the fa¢esc finder beliaves
the proffered reasaon for the decision, then che emplover, which may be guilzy
of poor bhusiness pracrticges, L3 noc guilty of discrimination”. Conaway az 410.

Even though the amployer’s applicacion process allowed illegail
questions about age, the complainant was nof rejecfed because of her age.
Even though the employer included subjective griteria in its hiring process,
it hired 5 older women in 5 months. The facz that rthe employer used
subjective criteria does net relieve the complainant of the burden co prove
the emplover’s reason f£or net hiring was pretestual. The ewmplover didn'c
really use its subjective criteria in rejeccing the coamplainanc. Tha
amployer usad knowledge of previogus employment and co-worker problems ¢
reject the c¢omplainant.

If complainant was not considered for a Job because thre employver
knew of complainant's past complaints of discriminacion, it would weigh
strongly in convincing this hearing examiner that recaliation was che mocive

for nor considering complainant for a job. Thera is, however, no convincing
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