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BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

HELEN LAMBERT,
Complainant,

v. DOCKET NO. ES-113-87
EA-116-87

ELKINS LUMBER COMPANY,
Respondent.

FINAL ORDER

On 13 February 1991 the West Virginia Human Rights
Commission reviewed and discussed the Findings of Fact,
Conclusions of Law and Recommended Decision filed in this
matter by hearing examiner Christine M. Hedges.

Upon a review of this Recommended Decision, and a
thorough review of the record and documents filed herein, the
Commission decided to, and does hereby, affirm and adopt the
hearing examiner's Recommended Decision as its own, without
modification, and hereby incorporates said Recommended
Decision as a part of this Final Order.

By this Final Order, a copy of which shall be sent by
certified mail to the parties and their counsel, and by first
class mail to the Secretary of State of West Virginia, the
parties are hereby notified that they may seek judicial review
as outlined in the "Notice of Right to Appeal" attached
hereto.



, ,

It is so ORDERED.

WEST VIRGINIA HUMAN RIGHTS COMMISSION

Entered for and at the d;?,C~tionof t e )t Virgin~a
Human R~ghts Commission thi~ da>- +=~~=t~~~~~
1991 in Charleston, Kanawha
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NOTICE OF RIGHT TO APPEAL

If you are dissatisfied with this order, you have a right to
appeal it to the West Virginia SUFreme Court of Appeals. This ~
be done within 30 days from the day you receive this order. If
your case has been presented by an assistant attorney general, he
or she will no~ file the appeal for you; you must either do so
ioursel[ or have an attorney do so for you. In order to appeal,
you must file a petition for appeal with the clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer or the landlord, etc.,
against whom a complaint was filed, is the adverse party if you are
the complainant; and the complainant is the adverse party if you
are the employer, landlord, etc., against whom a complaint was

filed. If the appeal is granted to a nonresident of this statel
the nonresident may be required to file a bond with the clerk of
the supreme court.

IN SOME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COURT OF
KANAWHA COUNTY, but only in: (1) cases in which the commission
awards damages other than back pay exceeding $5,000.00; (2) cases
in which the commission awards back pay exceeding $30,OOO.00i and
(3) cases in which the parties agree that the appeal should be
prosecuted in circuit court. Appeals to Kanawha County Circuit

Court must also be filed within 30 days from the date of receipt
of this order.

For a more complete description of the appeal process see West
Virginia Code § 5-11-11, and the West Virginia Rules of Appellate
Procedure.



evidence ehae complainant toole. any pr ev t cu s 1.t!g111 action agains!! ocher

employers. Complainant even denied ie.
t c was not che respondent IS bu r de n Co peovt! Lcs reason toe nc c

hiring. The respondent had only co articulate it. I.c: was camp lainant: I 5

burden co r e bu z ena e reason, and complainanc. tailed co t'ebuc: i e . tht!

ccmpLa.Lnan e felt t r ea ced unfairly, and pe r hap s was created un.faicly. Tht!

reasons Eor chis creac:menc: ~ere not, however, discrimination on the basis ~f

se x 0 e cace .

o. CONCLUSION

For all c.hese reasons, 1 recommend chat che compLa i nan c I s charges

ot discrimination be dislX1i~sed.

RecolDIeuded
(

by:
/r--<...I'::'>,.

Chr~sc1ne M. Redges ~
AC1:orney aC Law
HEDGES y JONES, WHInIEa &I HEDGES
P.O. Box 7
Spencer, WV 25276



szrOaE !BE WEST VIRCIH1A HUMAN ilGBTS COKKISSION

eoaplaillAnc.

va. Docket: No. ES-llJ-87
E.A-U6-87

ELIINS LUMBER CO., IHC.,

Respondent.

RECOMMENDED DECISION

A. Pr:eliminarv Hac e~rs

rh~ complainant charged ehe respondenc ~ieh vi~l~tion of the Human

Righcs Ace on August 11, 1986, by eve ve r t f Led comp l a i ncs filed September 8,

1986. The Commission tound probabl~ cause. A ~ublic hearing ~as ~cheduled

eot' July 24, 1987 by nocice f r om c:he Commission da t ed June la, 1987. The

r e s po nden e t i 1 e d a n an s wee 0 n J u n ~ L9 , 19 8 7 den y i n g c h e c h a r g e s 0 E

d i s c r t.tm na ci.on , A s ca cus conference ~as held by t eLephone on July 7, 1987,

wherein the parties agreed t nac c he hearing in chis ma c t e r would be held

December 17-1.8, 1987, in Randolph County, West: Virginia. On or around

December: 14, 1987, chis hearing examiner was subs ci tuced for che original

hearing examiner. A public hearing was held on December 17-18, 1987, at che

Randolph County Courthouse in Elk.ins, West Virginia. The complainanc:

appeared in person and represented by Antoinette Eates, Assistant.) Attorney

General, and Sharon M. Mullins, Senior Assistant Attorney General, who also

appeared for the West Virginia Human Righcs Commission. The cespondent wa$

present by it's agent, Thomas A. Royce, General Manager of Elkins Lumber

Company and by counsel, Richard H. Talbott, Jr. Al sop r e Sen e was
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Commissioner ~athaniel JacKson. Stipulations were agre~d upon by che parti~s

and cestimony was C~Ken from che compl~inane, ~3ry Ann Dafc, !hom~s A. Royce.

Cheryl A. Simmons, David A. iJalker and Robert t. taylor. Counsel submit:t:ea

memoranda of taw and proposed findings of face and conclusions of law. Upon

consideraeion of all of which, ! recommend to ehe Commission ehe following

findings of fact: ~nd ~onclusiQns of law.

S. ISSUES

1. Whether che respondent unlawfully discriminated ag~inst th~

complainant on the basis of se~ in failing eo hire her.

Z. Whet:her ene r es poride nc unlawfully discriminat:ed against: t:he

complainant: on che basis of age ~n failing Co hire her.

3. If such discriminac:ion occurred, what: is c:he remedy.

C. FINOr~GS OF FACT

1. The complainant, Helen Lamber t , is a female and was 51 years of

age at the cime she applied for a job at Elkins Lumber Company, on Augusc: i1.

1987.

2. The complainant was not hired by ene respondent: on or a f ce r

August: 11, 1987 and ehe respondent continued hiring people after t hs

complainant applied.

3. Between July 1986 and November 1986, the respondent hired all

employees ehrough referrals from the Elkins Job Service under Human Resources

Development Fund contracts. A portion of the salary paid the new employee

was obtained from the HRDFprogram for a period of time considered'on-the-joo

training-

4. Elkins Job Service identified persons eligible eo be referred

under the HRDF program and gave preference to the following catagories in
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order of prioricy: vec~rans, black youth (18-21). handicapped indiviJuals,

female heads of households, ex-offenders, families receiving AfOC, o l de r

workers (age SS and ~ver), limited English speaking. and ~thers.

S. The complainant was ce£erred to Elkins Lumber Company by CheryL

Simmons, Elkins Job Service, through the HRDf program.

6. Sixty-tour job applicants were r e f e r r ed to Elkins lumber:

between July 30, 1986 and October 19, 1986. Twenty-three. or 35:, at t:-tese

were :lired.

7. Fifey-one of ehe referrals, or almost 80~, were under 40 years

of ag e , and of chose, 11 were hired. or 41:, of chose referred. Thicceen <Jc

t:he ee f e r r aLs were over age 40, and 2 wer:e hired, or: abouc LS: of cacs e

cefer:red.

8. Fifty-two males were referred and 19 hired. and 12 females ~e:e

referred with 4 being hired. In percentages. 36.5;: of the males re t e r r ed

were hired and 33: of the females referred were hired.

9. TI1ere were ee n more people hired beC".Jeen September 2.9, L986 arid

January 1987, three of wh~m were women whose ages weren't specified bue -hose

work experience indicated they were probably over 40.

10. The Elkins Lumber Company work force as of March 1987 consiscea

of 112 employees. Twenty-three or 21% ~ere women. For~y-seven, or 40: ~ere

over 40 years of age. The jobs open in August 1986 ~ere blue collar jobs

such as machine operators, off bearers and sanders.

11. The complainant was a high school graduace and-' had qork

experience including 14 years in a sewing company; work. in a lumber company

for two years, work in a furniture making factory for cwo years; three years

of hospital work as a nurse's aid, in t ne kitchen and in housekeeping j a.nd
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privac~ hou3ekeeping jobs. The cwency-chre~ persons hired by ch~ ~e~pondenc

had si~ilar qualiflcacions.

12. The c crap Lai nan c received .1 corcy-five day evaLuacLon from h~t"

previous ncap t ca L housekeeping job which showed an above ave rage job

per-formance.

LJ. The complainant's previous lumber company ~xpt!ri.ence <.Ia:; a c

K..it::miller Lumber Company cram L978 to 1980. Ac chac cime che respondt!nc'~

General :-tanager, Jim Swisher, was also che manag e r ue Kic::miller lumbe r

company. The comp Lai.nan t t s immediace supervisor waS ..\melio Frank "Shorty"

Gala, Who worked at Elkins Lumber Company in Augusc L986.

14. The complainant was laid uef at Kic.::miller Lumber and ·..•as no c

recalled.

15. Mary Ann Daft, che per-sonnel coordinacor for che :esponaenc, haa

been employed chere for 20 years. She ~creened all job applicancs based on

her knowledge of che person, upon r e f e r euce s if che person was unknown co

her, based upon the application, and based upon her analysis or ce r t a i a

subj ective cri teria including at ti tude toward empLoyment; , abili cy co <.10 r k

compatibly with ochers, and desire for long term employment.

16. The Elkins Job Service eeferred three persons for each opening.

Mary Ann Daft eliminated one of these three in her preliminary ~creening dnd

referred tWo for interviews with the general manager.

17. The complainant: was not: referred by Mary Ann Daft foe an

interview with the general manager. Mary Ann Daft had heard chings About che

complainant from t:he general supervisor of Kitzmiller Lumber (who '.Jas also

Dafc's supervisor) while the complainant worked there and from Emilio FranK

"Shorty" Gola, who worked wit:h t:he complainant. Ms. Daft: had cake n calls

4



from ~he co~pl~inane ~o Mr. Cola ac Elkins ~umber which Mr. Col~ ~ade known

he did ne e want to ee cu rn , Mary Ann Daft:' 3 reason EoC' screening cu c c:hc:

co~plainane's employmenc dPplic~cion wa~ that ~he felt the compl~inane wa~l~

be a disruptive force Ln che plant, she had .:1 less t:han desir3bl~ personalicy

and because Ms. Daft felt the complainant would not make d good employee.

L8. After che coap l a i nan c tiled her charge of dLsc r iraana c t on i.:1

Se p t embe r L986, che general manager, Thomas Royce, i nv e s c t ga t ed :::;e

c Lr cu mscan c e s s u r r cu ndLng Ms. Dafc's r:ejeccion of che complainant's

applic:lc:ion. Royce f cund eha c people ac: Elkins Lumber who had peevt cus Ly

wOt'ked with the complainane i.ndic:lt:ed she had cr cub l,e gecting along '-lie::

ocher employees.

L9. The r e s pond e n c answered cne charge of di::;ct'iminac:ian or.

Ocr:ober Z, L986 saying thar: be cze r sua t ed and/or more qualified people '-lece

selected over che complainanr:. On October J, L986, HRDF wt'oc:e co che Human

Rights CommiSSion tnves ci gaco r char: "further informacion regarding :-1C5.

L••.mbert's denial by Elkins Lumber Company appears co be c:he r esu l c 0 E he r

pr:ior employment with that Eirmf'. Interrogatories answered by the responden:

on September' 11, 1987, indicated chat "better suiced and/or more qua.l i f ied "

referred to the respondenc I s employment standards, including "p r i aa r t Ly

subjective criteria such as attitude of the applicant toward employment ~ic~

regard to willingness to work, 'Olilling application to the tasks assigned,

diligence in c ompLe t Lng ass igned tasks, punctuality and reliabiliC:y in

attendance at the job, ability to work compatibly with other members of the

work force and not inc:erfere 'Olic:h or disrupt the orderly operac:ions of the

facility, c:he desire of the applicant for employment, honesty and desir:e Eor

long term employment, all of which are measured by preliminary and final
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tne~~vi~ws, ~nd cone~cc with rererences supplied by the applic~nc and och~~

sou~ces".

20. The complainant did not teseify concerning her work ~xpeci~nce

at Kit=millec Lumbe~. or concecning hec abLl.Lty to get aLcrig wich ocner

ecployees.

21. Applications 0 t 29 oamployees hiced oet'.JeenJuly 30, L986 and

January 1987 ~how chat on 3 of chese applic~ti<Jns prospective employees were

asked to st~ee their date of birch. Eight ocher applications had the age

noted. !he appLi caci.cn had Lnscruccicns not co 3.nSWe~ cert ai.n quest ions

marked OUt, and job applic~nts were required co answe~ quescions as to thei~

gender, their aart caL scacus and Lengch <Jf marrLage , whethet:'they had '::.l~<:n

convicted of a felony, whether they had handicaps and whether chey had

received Workmen's (sic) Compensation.

2::. Thomas Royce testified chat he had been informed chac che

coeplai nanc t s previous employer, El;';'insInduscrtes , cha c chey would no c

comment on her performance because she had filed a Human Righcs complaint

against them Eor age and sex discrimination. Complainant denied chat she had

Eiled discrimination ~n~"laints.

23. Daft testified that she would not consider previous lawsuics

when screening an applicant. General manager Royce t est Lf Led that his

consideration of an applicant's legal action against a fo~er employer would

de~end on whether the complaint had merie, and whether che person who told

him of the legal action was someone whose opinion he would find valid. He

would hire some people even wich bad references, but he would be influenced

not Co hire someone who had a pattern of filing discrimination complaints on

everyone who did noe hire chac person.
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24. There ls no charge of retaliation for ~nforcing rights und~r

the Ruman Rights Ace tn this case.

D. CONCLUSIONS OF LAW

1. The West Virginia Human Rights Commi~sion has jurisdiction over
the parties and the subject matter of this action pursuant to We~t Vtrgini~

Code 5-11-1 et seq.

2. The comp laLn cs and answers were properly and timely eEcld

pursuant. to West Virininia Code 5-11-10.

J. The complainant loIasa citizen of the State of West Virginia

within the meaning of West Virginia Cvde 5-l1-2.

4. The respondenc Ls an employer loIichinthe meaning of ''';es:::

Virginia Code S-L1-](d).

S. The complainanc established a prima facie caSe of age and 5ex

discrimination, under the McDonnell Douslas case standard adopted :.::

Shepherdstown Volunteer Fire Department 'I. West Viqinia Human EU?hc::i

Commission. 309 S.E. 2nd 342 ac 352 (1983). The comp Latnan c esr:ablished by J.

preponderance of the evidence the four elements of a pr~ma fac:e case:

a) Thac she was a member of the protected groups (age - over ~O;
se=<:- female.

b) That she had applied for and was qualified for t he jobs cae
respondent had open.

c) That she was not hired for a job despite her qualificar:ions.
d) That after complainanr:'s rejection, jobs remained open and c~e

employer cont:inued to seek. applicants from persons of complainant! s
qualifications.

Al t:hough the iJest Vi rginia Supreme Court: proposed a slightly
• .J

different test: for a prima facie case in Conaway v. Eastern Associated Coal

Corporation, 358 S.E. 2nd 423 (Io1.Va. 1986) this test does not conflict wic:t

the McDonnell Douglas test and line of cases, but clarifies it Eo~ a1!ferenc

kinds of cases. The McDonnell Douglas and Shepherdstown Volunteer Fire
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Departmene C.l:H!:I were hiring cases. Conaway. a discharge cas e , peopos ed ..1

"gene ea l test" eor .111 kinds of employmene discriminaeion cas e s :

a) That ch~ plaintiff is a memb~r ac ..1 prot~l!t~d class.
b) That c:nl:! ';Qlployer' made an adv e r s e dec i s Lc n conce rn i ng c he

pi..lintlft •
c) But for the plaintiff's protected ::Icatus, th~ adverse J~ci~Lor.

would not have been made.

Whil~ the "but: for" language seems Like a s cr i cce r c es c co lIe':!c.

the court: specifil!.llly notes that: this test: does noc averrul~ or modify ::h~

previous test adopted i.n Sheoherdstown Volunteer Fi=e Deca r z ae nc , :d. .i c

430. Th~ t:hird ~tep i.n Conawav does not require direct: proof that: age or ~ex

caus ed che corap.laLnanc ' s eap Loymenc application to be required.

required of the plaintiff i.s to ::Ihow ::Iome evidence which would sui~iciencl~

li.nk che erapLoye r t s dec Lsi cn and the plaintifE's s ea cus a s a meraber at: .l

pr ocec ced cLas s ::10 as to give rise co an lnierence cna c the emp l.oy men c

decision was based on an i.llegal discriminacory c r i cer i on'",

discriminacion under the chird scep at che Con~way tesc. The compl~inanc

this. The subj ective criteria used the in the hieing process, and C~t: J.ge

questions on the application are the facts which establish a prima facie c~s~

using the Conaway standard.

6. Since the complainanc established a prima facie case, t:he

burden of proof shifted to che employer to articulate a legitimac:a non-

discriminatory reason for its rejection of che complainant's application.

!he proffered reason was that the person responsible for the t ni c i aL

screening of applications, Mary Ann Daft, knew of the complainant's 1010 r k

problems some 6-8 years earlier when the co~plainant worked for respondanc's

sister company, Kitzmiller Lumber. Daft's testimony as to her knowledge of
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eh. complainane was credible. Dafe and ehe Complainant had boeh worked unde.

ehe saaul ~~ne ral ruanage r , Dafe had heard about che coep la Lnan e 's past:

pectot"lIlance Erom che gene r a I manage r Eor whoas she aCCed .JS s ec re ca ry . Shl.!

Lacer cook phone c~115 Erom che cOlDplainane co Frank Gola. che cOlDpl~inanc'J

Lll1mediacl:! s up e r v i s c r .le Kie:::miller. now a c Elkins lumber.

apparenely did noe wane: co calk co che compLainane:.

The complainane IS ces eimony had many small conflicts in L c. arid

showed a poor lDemoey oe .1 sell:!ccive ~emoey. The compLainanc at: first: Jeni~~

e ve r c a Ll Lng Fr:ank Gola, bu c Lacer r:emembeeed he r supe rv i so e ' s name an c

admicted cal.ling him. Al t houg h chis appeared Co jus C be confusion on ch~

compLaLna n c IS pa r c , che r e were lDany coniusions in her ces c i.eoay . The

employer: I S reason EoC' screening oue: che camp LaLnan c ' s app Licae:ion mec c~<:

<:!!!1pl<lyer's burden of p roo f , The face: ena c -rery soon .liter t"ejeccing e:he

compl.linant:, cwo ocher women <lver 40 years of age were hired, chen accoeding

co ::he applicaeions, wie:hin che nexc e:ht"ee ruont:hs, e:hree mor e older women

were hired, indicated chae 0Lder ~omen were noe being rejected jusc becaus~

of chei: sex or age. Both Dait and Royce denied using se:t oc age a~ c~ic~~~~

in hiring, and che Lr hiring s t a t is t i cs during chis cime lends c red enc e :..:

whac could be viewed as self serving s t a ce ae n c s by che r e s po nde nc ' s

wit:nesses. The fact: cha c the October 3, 1986, letter to che Commas s Lon

investigatoe, from HRDF, a e:hird party, indicated e:he reason che complainan~

was not hired was "the result: of her prior employment: Iotit:h the f i r m"

indicated that the respondent: has been consistent in iC explanar:ion for

reject:ion.
..J

7. The complainant: failed to establish that t'espondent' s

articulaced reason foe rejece:ing her was pretextual. The complainant failed

9



co even deny ht!rself chat: she had probl~ms wich ochers in her job .it

Klczmiller Lumber. The complainant did not: pre~ent: one ~hred 0C ~vidence C~

show chat:her prior empl~yment: ac Kiczmiller had not:~iven her cht!cepuc~cion

all~ged. Alchough complainant: produced an evaluat:ion of her pt!rtormance Ln ~

hc spLcaL housekeepi.ng d epart aenc, chis e vaLuacion was a f cee o nLy 4S Jays 1:1

che job.

Even cnough cht! respondenc's procf~red reason chac che ~ompl~i:1ane

hadn't: goct en along wieh prevLcus employees may noc have been crue wieh ..l.

different: see of employees, ie was Date's belief chac che complainane would

not: fic Ln che planc. Even if Daft: came co chis belief in an Lneuicive or

subjective manner, she carneco chis conclusion. "If che :acC finder beLieves

che proffered reason Ear cne decision, chen che employer, which ~ay be guile:

at poor business prac t t ces, is not:guiley at discrimination". Conaway ac 430.

Even chcugh che employer's appLfcaci on process .:111owed i.llegal

quest:ions about: age, che complainant: was not: reject:ed because of her age.

Even chough che emplo~er included subjective criceria in Lcs hiring process,

t e hired S alder women in 5 months. The fact: that: ehe employer used

subjective criceria does not relieve che complainant of che burden to prove

the employer's reason for not hiring was pcecexcuaL, The employer didn'c

really use t es subjeccive criteria in rej ecci ng che camp La i nan c. :'he

employer used knowledge of previous empLoymerrc and co-worker problems co

rejecc che complainant.

!f complainant was not considered fat" a job because c~ employer

knew of complainant:'s past complaints of discriminaeion, ie would \Jeigh

strongly in convincing this hearing examiner Chat:retaliat:ion \Jas the motive

for not considering complainant for a job. There is, however, no convincing
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