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Dear Parties:
Herewith, please find the final order of the WV Human Rights Com-

mission in the above-styled and numbered case.
Pursuant to WV Code, Chapter 5, Article 11, Section 11, amended and

effective April 1, 1987, any party adversely affected by this final or-
der may file a petition for review with the supreme court of appeals with-
in 30 days of receipt of this final order.
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NOTTC-=:
OF STATUTORY RIGh~ TO JUDICIAL REVIEW
A:.'1E)l'DED AND E??-=:C7!VE
MS OF AP~IL 1, 1937

116 this article.

§5-11-11. Appeal arid enfo rc eme nt of commission orders.

1
.J

(a) from any f:n:ll order or' the comrnission. an
ac ciicarion for """;j,,' ~" .. \..fl prosecuted '0" either""'-!",,:-, •.•..• t..'" ••• l.v •• ,,- •• ~ •• " •. I."",".'" v_ .. :::'1:;:;__ •.••.•••.••.•.• ..:; •••• 4o

party to the 5';l.~!"e::12 court or :.l.~pe::":3within ~hir::.;·days
i~Q~ t~!:! :24~e!;J~ ~~~!'"~~f by t::;; fiiir!g or :l pe~it:on
tl:o::;=for ;:0 5:':"C:: court ag:.i~:5;: the commission and the
adverse p:.1::-::: :1:3 responcients. arid tae c~t::!"k of :S~C!1
court shall notify each or the respondents and the
commission of the fiiing or such perition. The commis-
sion 5h:l11.within ten days :lf~2!" receipt of such notice.
file '.\'ic:: the clerk of the court the record of the
proceedings had befor e it. ineludin-r ail the evidence,
The court or any jud:;~ th e r eof i~ "-::'I:::.::on may
thereupon determine whether cr not a review shall be
granted. Arid if g:-::ru:t:,j to a nonresident iJf this state,
he shall be required to ~X2~'J.t2 and file ·.v:r.!1 the clerk

.
-e

-j
S
9
10
11
1:2
1:~
l~
15
10 before such order or re'/ie'.': shall become effective. a
17 bond. with secur ity to be ap p roved b:; the clerk.
IS conditioned to perform any' judgment which may be
19 awarded against him thereon. The commission may
20 certify to the court and recuest its decision of any
21 question of !<J.l,V arising upon the record. and withhold
,/'1' its further proceeding: in the case. pending the decision
:2:) or court on the certified question. or until notice that the
~~ court h:J.S declined to docket the same. If a review be
:25 g ran ced or the cer tified quesr io n be docketed for
~S hearing. the clerk shall notify the board and the parties
:27 Iicigant or their attorneys and the commission of the fact
23 by mail, If a review be granted or the certified question
29 docketed, the case shall be heard by the court in the
30 mariner provided for other C:lSe5.

31 The appeal procedure contained in this subsection
32 shall be the exclusive means of review. notwithstanding
3:3 the provisions of chapter twenty-nine-a of this code:
3~ Provided. Thai: such exclusive means of review shall not
35 apply to any case wherein an appeal or 0. petition for
36 enforcement of a cease and d es ist order has been filed
3:- with a circuit court of this S~~(2 prior to the first day
3;3 of April, one thousand nine hundred eighty-seven.



9 [Enr. H. B. 2638

39 (b) In the event: that any person shall fail to obey a
40 final order of the commission within thirty days after
41 receipt of the same. or. if applicable. within thirty days
4:2 after a final order of the supreme court of appeals. a
4:~ parry or the commission may seek an order from the
":'4 circuit court for i1:3enforcement, SUC!1 proceeding shall
-t5 be ini •.iated by the filing or a petition in said court. and
":'6 served upon the respondent: in the manner provided by
47 law for che service of summons in civil actions: a hearing
48 shall be held on such petition" within six •.y days of the
49 date of service. The court may grant appropr-iate
50 temporary relief. and shall make and enter upon the
51 pleadings. testirnony and proceedings such order as is
5~ necessary to enforce the order of the commission or
5:3 supreme court or appeals.



BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

MICHAEL L. ISBELL,

Complainant,

vs. Docket No. EH-3S2-87

POOR RICHARD'S, INC. d/b/a
SEBASTIAN'S RESTAURANT,

Respondent.

o R D E R

On the 31st day of August, 1988, the West Virginia Human

Rights Commission reviewed the proposed order and decision of

Hearing Examiner, James Gerl, in the above-captioned matter.

After consideration of the aforementioned and exceptions thereto,

the Commission does hereby adopt said proposed order and

decision, encompassing proposed Findings of Fact and Conclusions

of Law, as its own, with the modifications and amendments set

forth below.

In the subsection entitled "Relief", p. 18, last complete

paragraph and in the subsection entitled "Proposed Order", par.
4, p. 20, the Commission is of the opinion that the complainant

should be awarded incidental damages in the amount of $5,000.00

and therefore deletes the figure "2,000.00" and substitutes

therefor the figure "$5,000.00."

In the subsection entitled "Proposed Order", par. 9, p., 21

is deleted. Although the discussion of this provision in the

subsection entitled "Relief" on p. 17 sets forth worthwhile aims,



the Commission is not a party to this action and, in any case,

may not order itself to take any action. The Commission may, on

its own initiative, undertake to implement the sort of programs

suggested by the Hearing Examiner for educating the public about
AIDS, but may not "order" itself to do so in the context of this

case. Therefore this suggested remedy must be deleted from the

decision.

It is hereby ORDERED that the Hearing Examiner's proposed

order and decision, encompassing Findings of Fact and Conclusions

of Law, be attached hereto and made a part of this final order

except as amended by this final order.

By this final order, a copy of which shall be sent by

certified mail to the parties, the parties are hereby notified
that they have ten days to request a reconsideration of this

final order and that they may seek

ENTERED this /& ~ay of
jU.icial review.

, 1988.--------ff-~---------
Respectfully Submitted,

£e;;;tc~-cH~/~d
WV HUMAN RIGHTS COMMISSION
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STATE OF WEST VIRGI~IA

HU~A~ RIGHTS COMMISSIO~

MICHAEL L. ISBELL,
Co rnp La i na n t; ,

v. DOCKET NO. EH-3S2-S7
POOR RICHARD f S, I~rC.,
S~BASTIANS RESTACRANT,

Res;?or.dent.

_ -'j-"

~ .;:'.' •.....• ~ ~ l.J1......
-', I ...••~'-"'.

,- ,_" I

. " . '," .::".- .
.•' _.~'-:~'r-::--..-.-

A pu~lic hearing far tnls matter ~as convened on Nove~ber 4-5,

1937 in Parkersburg, ~est Virginia. Commissioner Russell Van Cleve

served as Hearing Commissioner. - •••• 1r J. 1eG.o :1

January '1-
•..I, 1937 and amended on October 14, 'The n o t. i c e of

hearing was issued on May 12, 1987. Respondent answered the

amended complaint on October 27, 1987. A telephone Status

Conference was convened on August 13, 1987. Subsequent to the
hearing, both parties filed written briefs and proposed findings

of fact. In addition the Human Rights Commission filed a brief

and the Mountain State AIDS Network and the National Lawyers

Guild of West Virginia have filed a motion to file a brief as

amici curia. Said motion is granted.
All proposed findings, conclusions and supporting arguments

submitted by the parties, the Commission and amici have been



considered. To t~e extent that the proposed findings, conclus-

ions, and arguments . .
ad v a n c e c by the parties, the Commission and

amici are . , . ,~n accor:ance wltn the findings, CJrlclusions and v i e v s

as stated herein, they have been acce?ted, ana to t~e extent that

they are inconsistent therewith, they have been rejected. Cer-tain

proposed findings and conclusions have been o~itted as not relevant

or not necessary to a proper determination of the material issues

as presented. To the extent that the testimony of various witnesses

is not in accord with findings as stated herein, it is not credited.
'T' r ~ :-"1:1c..

T'll;")'T'T •....•C'r t: 1. 1.. :..:::

, - . .~e5?0naenC rlrea _ V" .- . ....,...,
i... .i.. U;d ;; • .:::: j ~...:u'

as , .
Je'':2.1~s::: 0: perceived handicap; ,ne

F -i .,.-.;.:::. ,1
-'- ....•.....••..•....•.....•

tains that AIDS is not a handicap and that complainant was fired

because of p ro b l e ms w i r h ,. .' .-D1S JOD perrarmance.

FIN DI ~ GS 0 F F .i CT

Based upon the parties' stipulations of uncontested facts as

set forth in the joint pre-hearing memorandum, the Hearing Examiner

has made the following findings of fact:

1. Complainant, at all times pertinent hereto, was employed

by respondent in the State of West Virginia.

2. Complainant was employed by respondent from July 11,

1985, until October 4, 1986, when he was suspended without pay.

On November 11, 1986, complainant was offiCially discharged by

respondent.



3. Prior to his discharge, respondent required complainant

to produce medical evidence that he did not have Acquired I~mune

Deficiency Syndrome (AIDS) because respo~dent believed that

complainant mig~t have AIDS. Complainant visited Dr. Braf£~an

in Philadelphia, Pennsylvania and underwent various tests. The

tests ~e~e negative for AIDS but sero-positive for antibodies

of the Human 133unodeficiency Virus (~IV). On:; a v e en b e r 1 (1- ~ ,
1986, complainant presented a letter to respondent from Dr. Braff-

man dated October 31, 1986, to the effect that he did not have

AIDS; complainant was officially di5Ch2~;2i en ~o~2mber 1 1...•... .•. , 193 S.

.:- ,""'! n'1
••" _ • '..J i.

h _," _
Ii\) '..J.;'" ,

•...• ' ~;! - .=;

:J • Fringe be~e:its - .,.:U:-:1lS:J.2C1 h "J. iz:cl:J.deG. a tree

dinner on complainant's birthday, frgg pa~Klng, ana the issuance

of a shirt, apron, and hot pad.

6. After being discharged by respondent, com01ainant drew

unemployment bene:its the a30unt of 57~9.00. On :1a r chI, 1987,

complainant secured substantially similar em?loY3ent as a waiter

at another restaurant in Parkersburg, West Virginia, where he has

been compensated at a rate of $2.01 per hour, plus tips.

7. Respondent, Poor Richard's, Inc., d/b/a Sebastian's

Restaurant, owns and operates a restaurant open to the public and

employing more than twelve employees. Respondent exercises and,

with respect to complainant has exercised, ultimate authority

over personnel matters, including the discharge of employees.

- 3 -



Based upon a preponderance of the evidence, the Hearing

Examiner has made the following findings of fact:

8. Acquired Immune Deficiency Synd~ome (her~after referred

to as ",IID'"',I1)' "1 '" ,~ ~ 1S a vlra~~y causea Q1Se2Se causee by the human

immunodeficiency virus CHIV) The HIV infects a subset of

white blood , ,C2l.l.S, T-1Y:TI~~l.ocyte~ . This infected state may

progress to a si:~ation where the individual is susceatible to

infections and malignancies. The syndrome is acquired by infec-

tion and 'f-l~ the patient im:nurlodeficient, that is unable

to tlgDt off t~e stresses of daily living.
n ,~.. '-' ~ - ,e r- t- .::,) ,....• I- : «r Cl..•.....•.. '-" '-' •..•.. - . --

~ "-~ ...- I..•• C'I ....., -
r-' - - '-- -- •• --

O~her cons~quences 0: the disease include variO~5 ~ .:-- ;" . .:::...:::
•.••• t ~ '- ~ u..:...

deb i 1 i t: 3. t. .i n g i 2.1 :1e s s e s, i :1 fee t ion s, ',.;e 3. :z:: e :3S, iT•.2 :.. :J. i S 2:t f e ~/e r ,

mallgnancy and cosmetic and AIDS ca"

affece ehe neurologic system and it can produce a variety of

rheumatologic and immunologic manifestations. The complications

of AIDS include opportunistic infections or malignacies.

10. A person who tests seropositive for the antibodies

to HIV has been exposed to the AIDS virus. Approximately 20-40%

of the individuals who tsst positive will go on to develop AIDS.

11. The AIDS virus cannot be transmitted by casual contact.

Casual contact includes being in the same household, kissing on the

lips, washing laundry, sharing utensils, sharing toothbrushes,

caring for an AIDS patient, close hugging, and sharing and

- 4 -



preparing food together. The AIDS virus may also not be trans-

mitted by sneezing, coughing, crying, insect bites, sharing beds

and sharing bottles.

12. The AIJS virus may be trans~itted from one individual

to another only by three specific avenues: (a) the exchange of

bodily fluids during sexual contact; (b) the transfer of blood

products, such as through transfusions or across the placenta

from mother to fetus; and (c) the sharing of hypodermic needles

among intravenous drug users. There are no other viable methods

of transmission of the AIDS virus.

13. The f~~~~al Cente~s oE Disease Control, the American

that s e r v i c e

workers wno have A=]S pose no risk for the transmission of the

..~IDS virus.

16.. Co rnpLa i na n t returned to t•vork on October 3, 1986 a t t er

medical treatment tor shingles and a growth in his throat. On

the morning of October /....• , 1986, ~1cCain , one of the coe ow ners

of respondent, told complainant that he had heard a rumor that

complainant had AIDS and he required complainant to produce
medical evidence that he did not have AIDS before returning to

work at respondent.

15. At the meeting during which complainant was fired on

November 11, 1986 McCain mentioned the rumor that complainant

has AIDS as the reason why complainant was being fired.

- 5 -



16. Complainant performed his duties as a waiter well

while employed by respondent. He consistently made "the list", an

incentive syste~ developed jy respondent in which the five

w a i t e r s w i t h highes~ tips in a pay period received privileges

with respect to seccing their schedules and with respect to

pa~king.

17. Complainant did occasionally flaunt his homosexuality

at work and make crude comments to co-workers. On at least a

few occasions complainant used the women's restroom.

18. Res~o~d~nt never warned, counselleJ, r2Jri~3nded or

co:nplainan.t. •. ~ 1-.-,
'r'v J.. ~.d

rumor that he had AIDS.

As a result of his discharge U' responaent, complainant

felt betrayed ana humiliated.

21. A reasonable hourly rate for the legal services rendered

in this matter by complainant's attorney Crandall, is $125.00 per

hour.

22. Complainant's attorney Crandall reasonably expended

121.15 hours in preparing and litigating this matter.

23. A reasonable hourly rate for the legal services rendered

in this matter by complainant's attorney Turner', is $80.00 per

hour.
24. Complainant's attorney Turner reasonably expended 232.95

hours in preparing and litigating this matter.

- 6 -



25. Complainant expended $5,778.96 in costs reasonably

necessary for the litigation of this matter

CONCLUSIONS OF LA~
1. :'!ic;"2.elL. Ls be Ll is an .in di v i dua I claiming to be

aggrievei by an alleged unlawful , . "c i s c r i mi n a t o r y practice and is

a proper co~p:2.i~ant tor purposes of the Human Rights Act.

Virginia Code, §5-11-10.

Poor Richard's Inc. d/b/a Sebastian's Restaurant is an

employer as defined by West Virginia Code Section 5-11-3(d) and

3 . Deficiencv Svnirome is
. ,-. .Ce,:,::l.::'-:::'·.l \ " t-.~-- '-- , , .,..... " , -, ' ..,

I ..;... - ::; ...:...~:. ~ ....:.. ...-- ~~-ll-2(-:-).

r,- . Discrimination based upon , .-tne perceptlcn ot handicap

is pronibited the T? • ••Vlr22..:ll3.

Complainant has established a prima facie case of

perceived handicap discrimination.

6. Respondent has articulated a legitimate non-discrimina-

tory reason for its decision to fire complainant.

7. Complainant has demonstrated that the reason articulated

by respondent for firing him is pretextual.

8. Respondent discriminated against complainant on the

basis of a perceived handicap by firing him. West Virginia Code,

Section 5-11-9(a).

- 7 -



DISCUSSION OF CONCL~SION
In fair e~ploy~ent, disparate treat~e~t cases, the initial

burden is upon the complainant to establis~ a prima facie case

of discrimination. Shedherdstown Volunteer Fire De~artment v.

~e5t Virginia ~~man Rig~ts Commission 309 S.~.2d 35:-353
(~·i.Va.1933); :~cJon;:.ell-Do1jglas Cor::Jorati'Jrlv. Green "-11 U.S.

792 (1973). If t~e complainant . .,- .w2~es ou~ a prl~3 raCle case,

respondent is required to offer or articulate a legitimate

non-discriminatory reason for the action which it has taken

with respect to cC~9lainant. SheDherdstown Volunteer Fire Deat.,

s u o r a :'-'" '-- ,

The threshold legal issue in the prima facie case analysis
in the a handicap within
the me2ning of Human Rights Act. The hearing
Examiner concludes t~~t AIDS clearly is a handicap for purposes

of the Act.

The Human Rights Act defines the term "handicap" to mean any

physical or mental impairment which substantially limits one or

more of an individual's life activities. West Virginia Code
§5-11-3(t). The Human Rights Commission has promulgated Inter-

pretive Rules Governing Discrimination on the Handicapped to

prOvide further guidance as to the definition of handicap.

§2.02 of the Interpretive Rules defines "physical impairment"

- 8 -



to mean " .any physiological disorder or condition ... affecting

one or more of t~e following body systems: neu!'ological,

geni t o=-u r Ln a r v , hem ican d 1 ym phat ic . II §'l 0- ~_. :J 0 r: the Interpretive

Rules defines "rna j or life a c t Lv i. t t es " to include" ... communication,

a:;:bulation, se:~-care, socialization, learning, vocational

training, e np i c y cec t , t ra n spo r t a t Lo n , and a da p t Ing to housing."

§2.06 or the L::erJretive Rules defi:1es "substantally limits"

to mean non-te:::?crary conditions that "interferes with or affects

over a substan:::'al period of time."

AIDS is 2. \" i r 2.II "l C 3 U S 2 ,~ disease certJ.in

bLood cells.

neurologic, r~e~:::a~clogic 2nd immunolo;ic body svs:ems. Iil3Si:1uch

as all cases of A:JS result in death and there is no cure for

AIDS, it is oy no means a temporary candicon. AIDS substantially

limits its victi:;:s' major life activities because it i~ fatal

and because tne consequences of the diSEase include debilitating

illnesses, malignancies, infections, weakness, malaise and disfigure-

ment.

It must be concluded, therefore, that AIDS constitutes a

handicap for purposes of the West Virginia Human Rights Act.

Other states that have considered the question have similarly

concluded that AIDS is a handicap. Cronan v. New England Teleohone

Co. 1 IER 651, 41 F.E.P. Cases 1273 (Hass.Super.Ct. 1986),

Shuttleworth v. Broward County Office of Budget and Management

Policy Case No. FCHR 85-0624, 54 U.S.L.W. 2330 (Florida Commission

- 9 -



on Human Relations December 11, 198j); Deoartment of Fair Housinq

and emolovment v. ravtheon co. Precedential Decis. ~o. 87-04
(California Fair Housing and E~ployment Commission February j,

1987). According to a survey of the jO states and the District

of Columbia by a public interest organization, two-thirds of the

states have indicated taht they are willing to accept AIDS-related

discrimination complaints, and only one state, Kentucky, has

indicated that AIDS is not a handicap which is protected under

the state anti-discrimination law. Br o..•.n , "AIDS Discrimination

In The t-: orkplace:.~ Legal Dilesma," Case 2:1d Com:.lent Vol. 0"~- ,

-,
/ , I .•. ~ ..•••• - _ '\

r VI ..• ''''_ ill"""';':" ,'............ )
\"-.; -J ••••••••••••• '"".--,1

~ ~ _ ,4 " ,_ ~ ~
. ~J .;.~'.~- "- .~ r-'

. . " .,--I ~ ~r- .....,,~ •..•. --. >--~
'.....•.- -' '- •.. ~ .;, - . ~ ~ - - '-' . i J

....., ....,. - ---..:,.::; '- ..;... ::; '-'

, "T"" ",.-,

• ....i.• ..!... :..,.;::

as unlawful handicap discri~ination. Chalk v. Oran:e Count~

SUDeri:1tendent DE Schools ~o. 87-6418, (9t~1 C'i r .

Nove::tber 18, lQ.Q/l.•.../ '--' , ; .
The 0:11y authority cited by respondent in support of its

argument that AIDS should not be included within the definition

of protected handicaps is a position paper filed by the United

States Justice Department. This argument is rejected for several

reasons. First, the memorandum has no precedential value.

Second, although the memorandum contends that the ability to

transmit AIDS is not a protected handicap, it admits that

the disabiling errect3 of AIDS do indeed constitute

- 10 -



a handicap. Third, the reasoning of the memorandum is strained

and totally unpersuasive. Fourth, the reasoning of the memorandum

was rejected by the United States Supreme Court in School Board

of ~assau Co":ntv v. Arl;"e u .S.--- 107 S.Ct. 11"_,3 (laS-I)_ _ .l. _ •

In Arline, the Court held that tuberculosis, which is a contagious

disease, is a handicaD under the Federal Rehabilitation Act.

Respondent's argument is rejected.

It should be noted that amici cite an abundance of medical

literature regarding AIDS. The bul~ of said medical literature

is not evidence in the record ot tnls case. Accordingly, none

tes~imony offered bv toe

...... . •.....• .r..e 2:- =-:-::; :.::22l:12:- in reaching the conclusion that AIDS is a

handicap within the f'l ....:. '::l ,...., "l rp f}..... - "- ............• ~ of t~ ..e :-:U:-!2.r1 Rights A. c t .

A second 1e;21 issue which must be addressed prior to the

pri~a facie ca52 analysis invo~ve5 the issue of perceived handicap.

Complainant contends that respondent fired him because of a

perceived handicap, that is, respondent thought that complainant

had AIDS. Under the Human Rights Act, a handicapped person is a

person who (a) has a handicap, (b) has a record of such handicap

or (c) is regarded as having such a handicap. Interpretive Rules

Governing Discrimination on the Handicapped §2.07. The reason

that the scope of the prohibition against handicap discrimination

has been extended to persons regarded as having a handicap is to

make it clear that the law prohibits discrimination against persons

- 11 -



who are incorrectly perceived as handica~ped as well as persons
who are correctly perceived as handicapped. Interpretive Rules

n •8. The majority of jurisdictions make it unla~ful to discrim-

inate against pe~sons who are incorrectly perceived to be

handicapped. 3a~~es v. ~ashin2ton ~atur21 Gas Ca. 22 Wash.App.

576, 591 P.2d ~6! (1979); ROQers v. Camabell Foundrv Co. 185

N.J.Super. 109,~~7 A.2d 539(1932), Citv of LaCrosse Pol~ce & Fire

Commission v. Labor and Industrv Review Commission 139 Wisc.2d 740,

407 N.W.2d 510 (1937); Kellev v. Bechtel Power CorD. 633 F.Supp.
0"-'
/ - / (S.D.FL:. 1936 ) (aool ".; no F'lO"" r1" 1 \•• ~J"""S .J.,",Uo a"'j;

-~--.----c.:. C ~ ;.. ,i.:':; - C!._C or

regarded as ~avi~g a handic2? is rooted in the S2me type of

stereotypical and prejudiced thinking about hanciic2??ed peo~le

that caused the passage of laws prohibiting handicap discrimina-

tion. See, Lt J.• . "- ~ ( lOSS
CD.Hawaii 1980). It is the public policy of the state of West

Virginia to pre vide equal opportunity in employment, and any

denial of this right is contrary to the principles of freedom and

equality and akin to treason in our democratic society. West
Virginia Code §5-11-1, Allen v. Human Ri~hts Comm~ssion 324 S.E.2d

99 (1984). Thus, if the legislative intent underlying the Human

Rights Act is to be achieved, the prohibition against handicap

discrimination must be construed to include perceived handicaps.

Closely related to the concept of perceived handicap is the

- 12 -



concept of customer preference. One of the defenses raised

by respondent at the hearing involves the potential effect on

its business of c~stomer reaction to a rumor that complainant

has AIDS. An employer cannot rely upon customer preference to

justify an employment decision that would other~ise be unlawful.

See, Ititerpretive Rules Governing Discrimination on the Handicapped,

§4.06(2) (a). The courts have uniformly rejected a de:ense

based upon the unwillingness of customers to accept blacks or

w o me n • Rucker v. Higher Educational Aids 3d. 669 F.2d 1179,

23 E.P.D. ~ 32~i2 (7th Cir. 1982); Diaz v. Pan American World

1:, c . .~':" D n
-..J •......• ••• .• l,..I • (5::-: C::-. 1 0 -; 1 '>

..l.. -' , l.. J ,

c e r t.. d 2 ~.. /, n Ie.. S.. 9 5 !:~ (1 9 7 l) C n r ,2 ::: 2. :;. d 3 ,~~6 F.. S ~ ~ ;'.. 1 '3i) 1 (S.. D ..F I a ..

107')\.•..> I _ / ,

If' r-, r,
( .:: •• ~I •• I' :..-1 .. 'I , F n ('

.""\ J... '--) _J

Discrimin3tion In ene Workplace: ..-1.. Le':;::ll Jile~.7l3, 11 C2.:32 2nd

Com:T: e :: ~ Vol. 9:2, 3, 6 (>: 2.. y -]:..: ~ e 1 9::- -; ) •

argue that it will not hire a black waiter or a female waitress

because its customers will not tolerate it, so too an employer

may not justify an employment decision on the basis that its

customers will not tolerate a waiter with a handicap which is

not related to the ability to do the job. As the United States

Supreme Court has found in interpreting the federal Rehabilitation

Act, "SOCiety's accumulated myths and fears about disability and

disease are as handicapping as the physical limitations that

actually flow from actual impairment. II School Board of Nassau

County v. Arline, supra, 107 S.Ct. at 1128-1130. ~lyths, fears

and stereotypes whether held by employers, co-workers and customers,

are the cause of discrimination in employment and, therefore,
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cannot be a defe~se in a discrimination case. Respondent's

reliance upon custome~ preference is misplaced.

Having resolved all threshold legal questio~s, i ~_ l. must

now be deter~~~ed whether complainant has establ~shed a prima

facie case of perceived handicap discri~i~ation. The D2.:-ties

have stipulate~ t~at corn?lalnant was employed by respondent;

that prier to his discharge complainant was req~lreQ to produce

evidence that he did not have AIDS; that on November 10, 1936,

complainant proviied respondent with a medical report which

showed that he did not have AIDS; and that complainant was fired

by respondent on \cve~ber 11, 1986.

is . , .
2 ~2:-~\:"Y-C2.;:' ;:rotec:ted b ~/ see

discussio~ abo~e, t:--:2t at

owners of respand2n~ made mention of the rumor that complainant

had AIDS. Cornplai~ant also proved that the handicap that respondent

or its customers thought complainant had is not related to the

ability to perfor~ the functions of the job in question. Complainant

presented documentary evidence and expert testimony that proves

that AIDS may not be transmitted through casual contact with a

food service worker. AIDS may be transmitted from one person to

another only through sexual contact, through the transfer of blood

products and through the sharing of hypodermic needles. Accordingly,

complainant is a qualified handicapped person. Interpretive Rules

Governing Discrimination on the Handicapped, §4.02. Such facts

are sufficient to make out a prima facie case because, if otherwise

unexplained, they would raise an inference of perceived handicap

- 14 -



discrimination. Furnco Construction Comoanv v. Waters 438 U.S.

567, 577 (1978); Texas DeDartment of Community Affairs v. Burdine

450 U.S. 243 (1921).

Respondent has articulated a legitimate non-discriminatory

reason for firing co~?lainant. Respondent presented testimony

that complainant was disruptive and that he failed to perform

some 0: his duties.

Complainant has demonstrated that the reason articulated by

respondent is pretextual. The testimony of complainant and his

witnesses was credible. The credibility of McCain is impaired

bv a nervous and evasive demeanor and J.... i. •.

r:.lS t ~L ~1t

factor

•.... , ..•• ,....••.... ..; ..-, .- ..., .-'- c .::;,'- ..!.. ,:~ '...,' ~;../ , is contradicted by his deposition

testi:::orlY· Iile testimony of Miller, the other owner of respondent,

is not credijle because of his demeanor and because his testimony

to the that the AIDS rumor was only ODe f2.::t.OI" in the

discharge is contradicted by the testimony of McCain and by

respondent's position statement.

The pretextual nature of respondent's articulated reason is

illustrated by the massive contradictions by respondeDt's witnesses

regarding the point at which complainant's job performance became

bad. HcCain testified that complainant's performance became bad

in the last six months of his employment at respondent. Samuels

testified ~hat complainant's performance was bad from the start.

S. Eliopulos testified that complainant's performaDce was bad
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a few weeks after he started. P. Eliopulos testified that

complainant's perforillance was bad a month after he began, but

that he had SOille very good days after that. >! i 11er test ifie d

that complai~ant's performance was good for five mo~ths adequate

for five months and bad for five months.

That respondent's articulated reason is pre textual is also

clear £ro~ the fact that respondent never called the alleged

per for .nan c e pro b 1e ':1s toe 0 mp 1a in ant's at ten tion in 0 r de r to

afford him the opportunity to correct the problems.
(' L T' Lk C :::::;'l_ :".~ •.. G·' 1~_-,'-, (-'th:C'i r ,'-'r '=-' :J C ::. - ,IJ 3 l.. ~ r c -r 'J. ";.../' :: J I • 1977). Complainant

testi~ied cred~b~y tha= he was never di~ciplineJ, suspended or

This testi~onv is only slightly

co~tr2iicted by th2 t2stim0ny of P. EliDpulos, but tne testi~ony

of co~plainant is mO~2 credible on this point.
Complainant may not have been an ideal employee. He adIl1its

thac he has occaSionally entered the womens restroom at res~ondent.

It is also clear frc~ the record testimony that cowplainant often

flaunted his homosexuality at work. As amici correctly point out,

discrimination based upon sexual orientation is not prohibited

by the Human Rights Act. These problems with complainant's work,
however, did not concern respondent until the AIDS rumor surfaced,

and these problems were not the reason for complainant's termination.

In their brief, amici attempt to show respondent's intent by

the questions that counsel for respondent asked of various witnesses.
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Trial strategy and tactics, however, are not equivalent to evidence.

These arguments by amici were not considered in reaching the

conclusion that tie reason articulated by respondent is pre-

textual.

Relief

Re s po n d e n t ~s::::'::'e::-.Jl2.. in t h i s c a s e w a s c a u s e d by t h e p u b Li c

hysteria concer~~~g AIDS. The Hearing Examiner recognizes that give~

this hysteria, t~e business of a restaurant that employs, or is

reputed to employ, a waiter with AIDS will suffer. The solution

l3 hys~e:-ia by t~e w ho h3S A~DS,

-2.:; .- ., .-- ., .- .- .,
i.. U .;i:~ •. :;; '_

~-: ~..~.~..:... -,'':;' . '.' _:: i- '""'\.-::. ,...-

....~'- '- .~-- - , l:3 to co:n02.c.

the injury suffered by complainant in this case, and in order to

prevent unfair reprisals against those employers who resist the
. . .nysterla ana stereotypes about AIDS, tr;.e •.•.• ,! rn ..., n

l l. '...•.'Il •.•..•.~l Commission

must assume a leadership role in educating the citizens of West

Virginia about the ways that AIDS can be transmitted from one

person to another. This public education project can be based

upon the excellent testimony of Dr. Gibofsky in this case. Such

public education is included in the Commission!s powers to strive

to eliminate all discrimination and to advance tolerance, under-

standing and equal protection of the laws. West Virginia Code

§§5-11-4, 5-11-S(b). In implementing this program it would be

particularly appropriate for the Human Rights Commission to call

upon the officers, departments and agencies of state government

1 i



to observe their mandatory duty to assist t~e Commission. lie s t

Virginia Code §5-11-7; Allen v. Human Ri2hts Commission 324
< E ')d co ((' l'.......• • _ .., " IV.' a . 1 C Q I, )

..;.. .,I .'-' "-? • Certain agencies, such as the Depart-

ment of Health, t~e Board of Regents, the SCate Board of

Education and t~e State Bar, should prove most help~ul in this

public education effort.

Complainant is entitled to back pay for the period from

the date of his discharge until March 1, 1987 when he secured

substantially similar employment at another Parkersburg

resta.:..lrant. Comp13inant's damages calculation accurately

describes this a~0unt to be 56,305.97 (= S~,48:.4S in lost

a~arQeQ tne difference ,- tips afcer he W3S reemployed. There

is no credible . . .,e v io e n c e lI1 t::12

the conclusion that this decline in complainant's tips was

caused by his termination by respondent. It is r2~o~~ended

that damages not be awarded for the difference in tips after

complainant secured what the parties have stipulated to be

substantially similar employment.

Complainant testified that he felt betrayed and humiliated

by his termination. He should be awarded $2,000.00 as incidental

damages for the humiliation, embarrassment, loss of dignity and

enotional distress caused by the unlawful termination.

Complainant has filed a petition for attorneys fees. The

hourly rate of $125.00 sought by complainant's attorney Crandall
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is extremely reasonable. In view of his considerable skill and
the contingency nature of his fee, the rate of 5125.00 is a

bargain. Complai~ant's attorney Turner seeks an hourly rate

of S100.00. Alt~ough Turner did a good job at the trial of

this case, he had only been practicing law for approxi~ately

one year as of t~e date of hearing. The rate of SlOO.OO per
hour is not reasJ~able for Turner. Rather, a rate of SSO.OO
per hour is reasonable. Counsel for co~plainant seeks a

multiplier of 1 :;...•.• . ....•. , but the mere fact that this is a case of

first impression should not result in such a multiplier. The

other relevant factors as recited in the c2selaw have been
•.... ;~ " -= ,_, _ -: L. 1 ...::::.

It is r e co IT; rn en ae: t:-' a:' a mu 1tip 1i e t I: ,) !~
1 "T

D'::: 2~C.'2'J. to c08~l2:':12n: s

Q.tt.o:-:-:.e?s rees.

seeking an award of attorney's fees for paralegal services.

Because complainant cites no authoritv t:-:is relief, no such

award is recom~ended.

PROPOSED ORDER
In view of the foregoing, the Hearing Exa~iner recommends

the following:
1. That the complaint of Michael L. Isbell, Docket No.

EH-352-87 be sustained.

2. That respondent rehire complainant into his fermer

position at a rate of pay comparable to what he would be receiving

but for the discriminatory termination.
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3. That respondent pay complainant a sum equal to the

wages he would have earned but for respondent's unlawful

termination of co~plainant's employment. Such wages for the

period from the of complainant's discha:r:se to the date

that c omp La i n a n t s e c u r ed s u b s t a n c i a Ll y s i mi La r e rn p Lo y me n t

would have been 56,305.97 (= Sl,432.43 for wages + S83.22

for overtime + 5i,740.27 for tips). Res?ondent should also

be ordered to pay complainant interest on the amount of back

pay owed him at the statutory rate of ten percent.

4. That respondent pay to complaina~t the sum of

S:2,OOO ..OO . ., . ~l:-::::'Gent:aJ..

d~5tre55 2 ~ :-: , -. -- - ~ - - - -.=--' '''''': .:.. :..; '.....,' ~ ~ . ~ "J ',-,,'',-~
-. ..-. , .~ .. ','" •.......•.. ~ '- ~.

25 a result of t~e discri~inatory tre2t~ent towa~J him n, the

a;ents and employees of respondent.

~. That respondent be ordered to pay complainant 5 reasona8~e

attorney's fees in the amount of 533,779.75.

6. That respondent be ordered to pay cO~~La~nant t~e sum

of $5,778.96 for costs reasonably expended by complainant and

reasonably necessary to the litigation of this matter;

7. That respondent be ordered to cease and desist from

discriminating against individuals on the basis of handicap

in making employment decisions.

8. That respondent report to the Commission within thirty

days of the entry of the Commission1s Order, the steps taken

to comply with the Order.
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9. That the Human Rights Commission immediately implement

a public education program concerning the ways that AIDS may

be transmitted from one person to another.

JaMeS Ge::l
H ~3~::- :_;;,:; ~ :':,?. ~ ~ n~r
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