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BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

GREGORY A. HANEY,
Complainant,

GEORGIE'S PIZZA AND
SUB, INC., dba SUBZONE,

Respondent.

On February 19, 1992, April 8, 1992 and May 14, 1992, the West
Virginia Human Rights Commission reviewed the Hearing Examiner's
Final Decision in the above~styled action issued by Hearing
Examiner Richard M. Riffe. After due consideration of the
aforementioned, after a thorough review of the transcript of
record, arguments and briefs of counsel, the petition for appeal,
and response to petition and cross appeal filed in response to the
Hearing Examiner's Final Decision, and after due consideration of
the written submission of the hearing examiner with regard to the
method of calculation of prejudgment interest on damages employed
by him in said Final Decision, the Commission decided to, and does
hereby, adopt said Hearing‘Examiner‘s Final Decision as its own,
except for such modifications and amendments as are set forth
immediately hereinbelow:

On pagé 8, Finding of Fact N02 16 is modified as follows: "~

"The parties' stipulation as to lost back
pay net mitigation is hereby adopted as

modified to reflect a monthly accrual date and
calculation of prejudgment interest.”



On pages 18 through 20, "Subsection E. Complainant's Damages™

is hereby modified as follows:

Adopt without modification the first two
paragraphs on page 18 which summarize the
relief granted.

The last two paragraphs, on pages 20 and 21,
of the Hearing Examiner's Final Decision
pertaining to the issuance of a cease and
desist order and notification to the Commission
by the respondent with regard to compliance,
as well as the award of costs to the
Commission's attorney in the amount of $213.96,
are adopted without modification or amendment.

Add the following language to the paragraph regarding the cap
on incidental damages beginning at mid-page on page 20:

"Accordingly, the complainant is further
awarded incidental damages in the amount of
$2,950, which amount contains no award of
interest. This ceiling on incidental damages
has been Iincreased in accordance with the
holding of the West Virginia Supreme Court of
Appeals in the case of Bisho (o]

Salyers, 380 S.E.2d 238 (W Va. 1889), and w;th
the Consumer Price Index.

Modify the remaining paragraphs as follows:

"The complainant is awarded back pay net
mitigation based on the parties' stipulation
as modified to reflect the accrual date and
calculation of prejudgment interest. The
complainant's back pay award is §7,029.58."
(See attached damage calculation).

“Back pay damages should accrue in the same
manner in which they would have Dbeen
received."

"The complainant is further awarded
prejudgment interest on his back pay award in
the amount of $1,575.91, which amount has been
computed utilizing compounding of interest on
a monthly basis, beginning August 27, 1989 and
continuing up to and including May 1, 1992.*



"Complainant's total damage award is
$11,555.35, as reflected in the damage
calculation which is attached to and hereby
incorporated into this Final Order.*

It is, therefore, the order of the Commission that the Hearing
Examiner's Final Decision be attached hereto and made a part of

this Final Order, except as modified and amended by this Final

Qrder.

By this Final Order, a copy of which shall be sent by
certified mail to the parties and their counsel, and by first class
mail to the Secretary of State of West Virginia, the parties are
hereby notified that they may seek judicial review as outlined in

the "Notice of Right to Appeal" attached hereto.

It is so ORDERED.
WEST VIRGINIA HUMAN RIGHTS COMMISSION

Entered for and at the direction of the West Virginia Human

NIN
Rights Commission this Qﬂ" day of Wbﬂ\ , 1992 in

West Vir-in'a.

Charleston, Kanawha Co




HANEY DAMAGES

Lost Miti- Total Monthly! Total
Pay - gation = Backpay + Interest = Balance
1989 (9) 632.66 0 632.66 0 632.66
(10) 632.66 0 632.66 5.25 1,270.57
(11) 632.66 0 632.66 10.54 1,913.77
{12) 632.66 0 632.66 15.88 2,562,31
1990 (1) 632.66 257.76 374.90 21.26 2,958.47
(2) 632.66 257.76 374.90 24.55 3,357.92
(3) 632.66 257.76 374.90 27.87 3,760.65
{4) 632.66 257.76 374.90 31.21 4,166.80
(5) 632.66 257.76 374.90 34.58 4,576.28
(6) 632.66 257.76 374.%0 37.98 4,989.16
(7) 632.66 257.76 374.90 41.41 5,405.47
(8) 632.66 257.76 374.50 44.86 5,825.23
(9) 632.66 257.76 374.80 48.34 6,248.47
(10) 632.66 257.76 374.9¢0 51.86 6,675.23
(11) 632.66 257.76 374.90 55.40 7,105.53
(12) 632.66 257.76 374.90 58.97 7,539.40
1991 (1) 0 0 0 62.57 7,601.97
(2) 0 0 0 63.09 7,665.06
(3) 0 0 0 63.62 7,728.68
(4) 0 0 0 64.14 7,792.82
(5) 0 0 0 64.68 7.857.50
(6) 0 0 0 65.21 7,922.71
() 0 0 0 65.75 7,988.46
(8) 0 0 0 66.30 8,054.76
(9) 0 0 0 66.85 8,121.61
(10) 0 0 0 67.40 8,189.01
(11) 0 0 0 67.96 8,256.97
(12) 0 0 0 68.53 8,325.50
1992 (1) a 4] 0 69.10 8,394.60
(2} 0 0 0 69.67 8,464.27
(3) 0 0 0 70.25 8,534.52
(4) 0 0 0 70.83 8,605.35
$§7,029.44% $1,575.91
Backpay net mitigation with monthly interest $8,605.35
Incidental Damages $§2,950.00
Total Damages $11,555.35

- F

! The annual interest rate o'f 10% divided into 12 months
results in a monthly interest rate of .83%.

? The sum of the total backpay was previously stipulated’at
$7,026.58. The numbers used here were rounded which resulted in
a$ .14 diﬁference.



NOTICE OF RIGHT TQ APPEAL

If you are dissatisfied with this order, you have a right to
appeal it to the West Virginia Supreme Court of Appeals. This must
be done within 30 davs from the day you receive this order. If
your case has been presented by an assistant attorney general, he
or she will not file the appeal for you; you must either do s0
yourself or have an attorney do so for you. In order to appeal,
you must file a petition for appeal with the Clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer or the landlord, etc.,
against whom a complaint was filed is the adverse party if you are
the complainant; and the complainant is the adverse party if you
are the employer, landlord, etc., against whom a complaint was
filed. If the appeal is granted to a nonresident aof this state,
the n;nresident may be required to file a bond with the Clerk of
the Supreme Court.

IN 30ME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COOURT OF
KANAWHA CCQUNTY, but only in: (1) cases in which the Commission
awards damages other than back pay exceeding $5,000.00; (2) cases

in which the Commission awards back pay exceeding $30,000.00; and

(3) cases in which the parties agree that the appeal should be-

prosecuted in circuit court. Appeals to Kanawha County Circuit
Court must also be filed within 30 days from the date of receipt
of this order. B

For a more complete description‘éf the appeal process see West
Virginia diels 5-11-11, and the West Virginia Rules of Appellate
Brocedure.
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. ATTORNEY G
e BEFORE THE WEST VIRGINIA EUMAN RIGHTS COMMISSION CVILRIGHTS Giv/

GRECORY A. HANEY
Complainant,

v. DOCKET NO: EH-221-90
GEORGIE'S PIZ2A AND SUB, INC.

DBA SUBZONE
Respondent .

HEARING EXAMINER'S FINAL DECISION

This matter came on for hearing on 22 August 1991 in the
Randolph County Courthouse Annex in Elkins, West Virginia. The
complainant appeared in person; the Commission appeared by its
counsel Paul Sheridan; the respendent appeared by George Belloni its
persconal representative and by Dan Loftis, its attorney. All
proposed findings of fact and conclusions of law submitted by the
parties have been considered and reviewed in relation to the record
in this case,. All argument of the partiea has likewise been
considered. Te the extent that the proposed findings, conclusions
and arguments are consistent with this Order, they have been adopted:
to the extent that they are inconsistent with this Order they have
been rejected. Each propesed finding and conclusion that does not
appear in this Order has been rejected as unnecessary to the ocutcome
of this <c¢ase, irrelevant, cumulative or not supported by the
evidence. To the extent that the testimony of any witness is not in
accord with the findings of fact as stated herein, such testimony was
not credited. To the extent that‘'any finding of fact should have
been labeled a conclusion of law or vice versa, they should be so

—  read. The findings of fact are based upon the testimony and

"documentary:eiiééﬂce p;gduced, upqn”the crgdibility of ﬁitnessea and *




":activity and he and his wife enumerated a. few of his "-‘frestrictions.

upen the plausibility of the proffered avidence in view of the other
avidence of racord, taking intc account each witness' motive and
state of mind, strength of memory and demeanor whila on th§ witness
stand and considering whether a witness' testimony was internally
consistent and the bias, prejudice or interest, if any, of each

wilktness.

EINDINGS OF FACT

1. Complainant, Gragory Haney, is a white male who was 37 years old

on the date of hearing.

2. The complainant suffered a work related injury on or about 31
July 1978 while in the employ of Coastal Lumber Company in which the
little finger, the ring finger and most of the middle finger of his
dominant right hand were completely severad along with about 1/3 to
1/2 of the remainder of the palm and hnuckles of that hand. I read a
complete medical description of the hand injury into the record and
submitted a tracing of the complainant's hand as an exhibit. In lay
terms, if you hold your right hand in front of you with the palm
facing upward and draw a straight line from the point where the heel
of your hand connects with the left side of your wriast straight
through the middle of the palm to the notch between your index and
your middle finger, all of the hand to the left of that line is

missing. .

3. The injury causes complainant some limitations in his day to day




Rn has difficulty psssing a footbhall, handling a basketball, using
hand toocls, painting and writing. His hand tends to go numb on him
and he has to rest it occcasicnally. For instance, he is now a
dishwasher and he has to release the hand held nozzle every five
minutas or so to rest his hand. Both he and other withesses reaported
that he had difficulty tossing pizza because his bad hand would poke

a hole through the dough.

3. During Auguat of 1989 the complainant intarviewed with Julie

'Miller, the manager of the Elkins store, and George Belloni, the

owner of the several pizza shops which did business under the various

names of Pizza Man, Subzone, or Gecrgia's Pizza and Subshop.

4. During the interview, the complainant was told that he was being
hired toc make pizzas and subs, to c¢lean up around the shop and to
wash dishes as needed, He testified, and I do find, tha®t he was not
asked if he had a driver's license. During the term of his
enmployment, his supervisor never asked him to drive. ' Nothing in
complainant's personnel file or any testimony of any witnesses

suggests that complainant was hired to perform pizza delivery duties.

5. On the second day that he was employed by the respondent, the
complainant was instructed by manager Leo Lanaham to shave and get a
haircut, He worked a split shift tﬂat day and he shaved and get his

hair cut in between his shifts. He got it cut to the length he was

wearing when he appeared for the hearing herein. I would describe it

is"be;ng‘a lng ﬁiiiﬁéfy”requiaticn hairéﬁtf' it is of a:length that




would be acceptable in the United States Air Force or the Unitaed
States Navy but not in the United States Marine Corps. It was not on

or over his collar. He testified that he has always worn his hair

this length.

&, The complainant was able to perform the tasks that waeare assigned
to him except for tossing pizza. He was, however, a bit slower than
his co-workers due to the limitations imposed by his hand and hia

newness at and unfamiliarity with his job.

7. The complainant testified that he worked for only three days,
however, I find that he worked for five days as reflected on time
cards provided by the respondent. ©On his £ifth day of employment, 27
August 1989, the manager, Julie Miller, came tc the complainant and
teld him that he was being laid-~off. The complainant testified, and
I do find, that she did not specify a reason for his termination

other than that there was a general lack of work.

8. The complainant testified specifically that the respondent's
manager did not comment upon the speed or quality of his work when
she fired him. Neither did she comment upon his personal hygiene
habits or his lack of an operator's license.

9. The respondent hired P. J. Mallow to replace the complainant

during the week day that it f£ired him.
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ic. Both parties called numerous witnesses to demonstrate
altearnatively that complainant was either a good worker or a bad
worker. I conclude, therefore, that the complainant was, at least at
times, an uneven performer, Interestingly, both parties presented
tastimony from withesses who worked with Haney at cne job, McBee's
Restaurant, to demonastrate that he was a good performer or a bad
performer based upon the very same work as obaserved by two different
witnesses. Although one of the witnesses, Shirley McBee, did seem to
have a personal "agenda” so to speak, it nevertheless tends to
illustrate the lack of illumination provided by this category of
testimony. {I say that Ms. McBee had an agenda because she was
somewhat ranting as she related her personal believe that people
should not get something for nothing and her general belief that
diascrimination claims are frivelous.) In any event, 1 don't consider
the widely divergent testimony concerning Mr. Haney's performance to
be particularly relevant to the outcome of this case. I do find,
upon a preponderance of the evidence, that his performance during his
five days at Georgie's Pizza was at least adequate albeit somewhat
slower than others. I find, further, that he didn't get to work long
enough for us to say whether he would have been able to increase his
speed with more experience. During the term of his employment no one
ever complained, orally, in writing or in any other manner, regarding

the quality of his work.

11. The respondent offered several reasons as justification for the
7_termination of complainant. These included: (1} "He wouldn't get a

ﬁ;shQVQ or'a haircut,” (2) "His wife was always at the work place




Qhan he was on duty,” (3) "He never had a car, and all employess
must have a vehicle to deliver if need be,” (4) "He had dirty work
habits,” (S) His "lack of responsibility,” (6) His "poor work
habits,” and (7} The fact that "he wanted to do everything his
way."” Not a single witnhess called by the respondent had worked at
the Subzone or knew the complainant when he worked thers. N written
record was made at the time of complainant's discharge despite the

fact, testified to by Mr. Belloni and one of his managers in another

store, that it was company policy to do so.

1z2. The respondent testified that the grooming standards and
driver's license requirement were uniform throughout all of the

atores that he owned.

13. As pointed out by the Commission in its proposed findings of
fact and conclusions of law, the respondent's proffered reason was
clearly demonstrated %o be a sham. First, there is the direct
avidence from three witnesses, two of whom were neither related to
nor scocial acquaintances of the cemplainant, that George Belloni had
instructed Julie Miller to fire Greg Haney because he was too slow
due to his handicap. One of the unrelated and unacgquainted witnesses

testified that Belloni instructed Miller to make up a reason for

firing him.

» L]

14. The employer's proffered reasons were further demonstrated to be

pretaxtual by virtue of the fact that complainant provcd that other

- employaes who wcrked for the respondent ware not required to have




FDuring sur:ebq#ﬁal,MrQ

driver's licenses while others had hair longer than that of the
complainant and some sported beards or gcatees. One current employee
who came to testify, Mitchell Sprouse, had hair down over his collar
when he appeared at the hearing. The respondent claims that it has
an unwritten policy that all employees have access to a vehicle and
ba ablea +to drive. The eavidence on this point, aeven among
respondent’'s own witnesses, was conflicting. George Belloni
testified that despite the fact that the company's written policies
ware updated as late as 1990, thers remains nothing in writing about
this policy. At the time complainant was employed at the Subzone,
those employees who were expected to drive were being paild $54.25 per
hour, which was more than the $3.35 paid to other employees because
of the added expense of having and operating a vehicle. It is clear

that Greg Haney was paid only $3.35 per hour.

15. Gecrge Belloni denied that he had instructed Miller to £fire
Haney because of his handicap; however, in light of the substantial
contrary evidence I do not credit his testimony on this point. Mr.
Bellondi appeared to Dbe sincare, sophisticatad, urbane, aven
progressive with respect to his employment practices vig-a-vis other
handicapped employees. He was polished and at ease during all of his
testimony except perhaps during his surrebuttal. His testimony was,
however, a bit tcé malleable, fluid, flexible and responsivepyo the
apparent changing needs of his case: I would probably have bélieved

his testimony anyway were it not in direct contradiction to that of

_two disinterested witnesses, Chuck Alth and Darrell ralkinqton.

Belloni testified that Mr. Talkington had a

B




“poor reputation for truthfulness and veracity in the community, but

he did not even respond to Mr. Alth's tastimony that Julie Miller

told him (Alth) that she fired Haney because Belloni said to get rid

of him due to his inability to prepare pizzas fast enough.

16, The complalnant was paid at a rate of $3.35 per hour by the
respondent. Although it was his understanding that he would be
working full time, he worked five consecutive days (Tuesday through
Sunday), for a total of a mere 22.25 hours. Basad upon a review of
several employees' pay records and the tastimony of record, I find
that complainant was a part-time employee who would have worked about
2C hours per week if he had not been discharqeq. I admit that this

is a somewhat speculative figure.

DISCUSSION AND CONCLUSIONS

A. Discrimination Based Upon Handicap Ig Iliegal.

Weat Virginia Code §5-11-9 provides, in pertinent part: "It
shall be an unlawful discriminatory practice ... for any employer to
discriminate against an individual with respect to ... terms [or]
conditions of employment if the individual is able and competent to

perform the services required even if sgsuch individual 1is

handicapped ... ". Code §5-11-3(t) says that the term “handicap”

refers to a person who: -

(1) "Has a mental or Ehysical impajirment which
substantially 1limits one or more of such person's
major life activities; the term 'major life

activities’' includes functions such as caring for

one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working; -

“a record of such impairment; or



“ ‘having full manual dexterity was a bona fide occupatio'r;al.-

Rty

"(3) 1Ia regarded as having such an impairment.”

The 1989 amendments to the Human Rights Act, which expanded
the definition of handicap, became affactive on 1 July 1989. On
26 February 1990 the Human Rights Commission filed its Rules
Regarding Discrimination Against the Handicapped:; thesa

emergency rules were subsequently approved by the Legislative

Rule Making Committee, thereby becoming legialative rules.
These rules amplify the 1989 amendments to the Ac¢t, which
substantially altered the landscape of handicap discrimination
law in West Virginia, and moot much priocr interpretive caselaw.
(It seems plain that the amendments render moot the decisicns in

Ranger Fuel v. Marcum and H.R.C., 376 S.E.2d 154 (W.V. 1988),

and Chico Dairy Company v. W.V.H.R.C. 382 s.E.2d 75 (1989).

To what extent they erode the decision in Coffman v. Board of

Regents, 386 S.E.2d 1 (W.V. 1988), is less clear. What is
clear is that this is a fluid and dynamic area of the law and
that State law will almost certainly change again soen to
accommodate the broader scope of the new federal Americans with

Disabilities Act.)

Because the new requlations are the current last word on
the interpretation of State handicap law, because they are
succinct yet comprehensive, those portions which are germane to,

employment practices are attached hereto as Exhibit 1.

In this <c¢ase the respondent employer did not argue that

e




as ... performing manual tasks ... [q__;'I _working”.

qualification. Rather, it simply claimed that it didn't fire
Mr. Haney because of his handicap. A defense based upon a

B.F.0.Q. i3 an affirmative defense which must be pleaded and

proved. (See Exhibit 1, Rule 4.15; and, Conaway v. Eastern

Associated Coal, 358 S.E.2d4 423, at 430 (W.V.1986).) The
raspondent did contest whether Haney met the statutory
definition of handicap, as a threshold issue, Then, regardleass
of whether he's handicapped, says GCecrgie's, we fired him
because of legitimate nondiscriminatory reasons {pesracnal

hygiene, and the lack of a driver's license).

B. Greg Hanevy I3 a Handicapped Person.
The respondent herein contested whether Greg Haney met the

statutory definition of "handicapped”. I conclude, however,
that he meets the first two of the above three atatutory

definitions.

As regards the first definition, it cannot even be fairly
argued that Mr. Haney's ability to perform some manual tasks is
not substantially limited. Referring to Exhibit 1, "physical
impairment” means "any ... anatomical loss affecting ... the ...
musculoskelatal [system]." Mr. Haney lost 2 3/4 ﬂngers and
half of his hand. "Substantially limits™ means "interferes witljx
or affects over a substantial perioa"of time". Mr. Haney's loss

is permanent. " Major life activities ... means functions such

, Xn;gqine a

g

"him tying a fishing fly, playing a mdsic'avl‘-f{f'instm:aﬁt,aukii:;!&” ‘a

10



typewriter or throwing a knuckle ball. Moreover, he testifled
to several limitations he has, including having to rest his hand
for several minutes after squeezing a spray nezzle at his
dishwashing job. I view that as a gsubstantial limitation of his
ability to work. Finally, and perhaps most importantly, as I

detall in Section D infra, ! have concluded that *he

[t

respondent fired Haney because he was too slow because of his

hand injury. This, I believe, i3 substantial evidence of a

substantial limitation of the major life activity of working.

Az regards the second definition of handicap, the
complainant testified that he thinks he received a 25% permanent
partial disability award from the Workers' Compensation Fund.
(Transcript, page 25.) Although the complainant said, "I think
it was 25 per cent”, West Virginia Code §23-4-6 provides in
part: "The loss of middle, ring and little finger shall be
considered a twenty per cent disability. *** The loss of hand
shall be considered a fifty per cent disability. Thus, although
the complainant was gomewhat equivecal about his exact
percentage of disability, it is plain that the statutory award
would be between twenty and fifty percent since the complainant
lost less than his whole hand but more than the middle, ring and
little fingers thereof. That he has a record of such impairment

is, therefore, beyond peradventure.“i

The Commission urges that Haney meets the third definition

‘of handicap; that he "is regarded as having such an




impairment.” Given the ordinary measuring of the phrase, I
would agree; however, the Commission has defined the phrase
narrowly in 1its regulations and Haney dces not qualify
thersuncder. (See, Rule 2.8.)

C. The Tests for Handicap Discrimination.
In Heston v. Marion County, 381 S.E.2d 253 (W.V. 1%89) our

Supreme Court of Appeals recently wrote that: "The avidentiary
standards for unlawful discrimination under Title VII and the West
Virginia Human Rights Act are identical.” The State Supreme Court of
Appeals then went on to follow its "but-for"” evidentiary standard as

set out in Conaway V. Eastern Associated Coal, 358 S.E.2d 430 (W.V.

1986), at sayllabus point 3. Cur Court continues to cling to the
Conaway "but-for” test despite the U.S. Supreme Court's plain and
unambigous rejection of it as too strict in a Title VII context: "To

construe the words 'because of' as colloquial shorthand feor 'but-for

causation,'...is to misunderstand them." Price, Waterhouse v.
Beorking, 104 L.Ed.268 (1989). {"Because of" is used identically in

Title VII and in the Human Rights Act at 5~11-3(h).}

Given the inconsistancy between the statement in Heston that

the evidentiary standards under Title VII are identical to those
under the H.R.A., and the fact that our Court nevertheless applies
the "hut-for" test from Conaway cfe:spite the U.S. Supreme Court's
counsel to the contrary, one has to conclude that the Court either is

net seriouas about the former statement or is not serious about the

"but-for" test. I think they should abandon the latter in favor
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; it nevertheless provfides the model for analyiinq c}.aimg of handicap

of the old McDonnell Douglas v. Creen 411 U.S. 792 (1973) line of

cases and the various tests that have developed for differant fact
patterns theresin. I think, however, that if forced to choose they
would retain the Conaway test because they have continued to cite

it recently and oftan. (C£f. Romney v. H.R.C. and GCates, W.V.S3.C.A.

No. 19625 (March 28. 1991).) That they intend for it to apply in a
handicap discharge case seems likely, too. Q'Dell v. Jenmar Corp.,

W.V.S5.C.A. No. 19426 (Dec. 13, 1990).

The chief problem with the Conaway test is that it substitutes

the laintiff's ultimate burden of proof with her burden at the
P y zimaze

prima facie case stage. The Cognaway test is a grasat test for
reviewing courts assessing findings of discriminaticn vel non,

but it is confusing and difficult to apply at the trial level. It is

plain that the Court had the good intentions o¢f simplifying analysis;

(see footnote 5, for example) however, what it has done is create
confusion. For instance, in the (Q'Dell case, supra, a handicap

conditions of employment case, the Court quotes in the gyllabus both
its previous handicap failure +to hire test from Ranger Fuel,

infra, and the Conaway test. So what am I supposed to do?

Although the West Virginia Supreme Court of Appeals' decision in
Ranger Fuel Corp., v. H.R.C., 376 S.E.2d 154 (W.V.1988}) pre-~dates

statutory changes which broadened “the definition of "handicapped”,
and despite the fact that it 1s out-of-step with the more recent

Americans with Disabilities Act, U.s.C.§ , et seq.




’aiscriminntion in employment. Syllabus peint twe provides, in

relavant part:

"a handicapped person ¢laiming employment
discrimination under W.Va. Code 5-11-9 [1981], rmust
prove as a prima facie case that such a person (1) meets
the definition of 'handicapped,' (2) possesses the skills
to do the desired job with reasonable accommodations and
(3) applied for and was rejected for the desired job. The
burden then shifts to the employer to rebut the claimant's
prima facie case by presenting a legitimate,
nondiscriminatory reascn for such person’'s rejection.”

The second tast that might be applied here is the now familiar

Conaway test:

"In order to make a prima facie cagse of
employment discriminatioen ... the plaintiff must
offer proof of the following:

"{1) That the plaintiff is a member of a
protected class.

"{2) That the employer made an adverse

decision concerning the plaintiff.
"(3) But for the plaintiff's protected status,
the adverse decision would not have been made."

"In order to meet the third prong, the plaintiff
must show ' ... some evidence which would
sufficiently link the employer's decision and the
plaintiff's status as a member of a protected class
g0 as to give rise to an inference that the
employment <decision was based on an illegal
discriminatory criterion.’ The evidence could come
in the form '... of unegqual or disparate treatment
between members of a protected class and others.' "

Heston, supra, gquoting Conaway, supra.
Finally, one can avoid (or perhaps add to) all thi? ,

' confu31on in claims where there is direct evidence_ p£

discriminatory intent. In T.W.A. ¥: Thurston, 469 U.s. 111

(1985), the U.S. Supreme Court held that

"[Tlhe McDonnell Douglas test [and, by ..
inference, the Conaway test] are inapplicable

where the plaintiff presents direct evidence of
discrimination. See Teamsters v. United States:
431 U. S. 324, 358 n.44, 14 FEP Cases 1514, :1528

: ) i




(1977). The shifting burdens of proof set forth in
McDonnell Douglas are deasigned to assure that the
'plaintiff has hia day in c¢ourt deapite the
unavailability of direct evidence.' Loeb v,
Taxtron, Inc., 600 F.2d 1003, 1014, 20 FEP Cases
29, 37 (CAl 1979)." (Citations in original.)

Cut of an abundanca of caution (and being possessed of
an abundance of paper}) I shall show separately my analysis
under both the McDonnell Douglas hybrid test and the
Conaway teat, and then address the "direct evidence”
analysia.

D. The Tests for Handicap Discrimination Apmplied.

Greg Haney prevails under the Ranger Fuel test. As

stated  in §B, supra, I have cgoncluded that Greg Haney
"meats the definition of handicapped”. I conclude next that
he "éossessed the skills to do the desired job with
reasonable accommodation”, the second element of the Ranger
Fuel ltest. This conclusion is based upon Findings of Fact
numbers 6, 7, 8 and 10. It would have been easy enocugh - and
surely reasonable - to allow Mr. Haney some time to learn his
job and to improve his speed; he worked only five days. It
would have been easy enough - and surely reasonable ~ to have
given him some individual training to attempt to improve his
speed, It would have been easy enough -~ and surely

reasonable =~ to have told Mr. Hianey that he needed %o

improve his speed; he was never even told. Third, the

complainant was hired for but fired from the desired job.

This makes out the complainant's prima facia case.




The burden then shiftad to the employer tc rsbut the
complainant's prima facle case by presenting a
lagitimate, non-discriminatory reason for the complainant's
tarmination. This  the respondent did Dby stating
affirmatively that it fired Gregg Haney due to the fact that
ha did not have a driver's license and due te his poor
parsonal grooming habits. The complainant then has the
ocpportunity to show that the employer's articulated reason is
but a sham or a pretext. This the complainant did as set cut

in Finding of Fact Numbers 13 and l4.

Under the Conaway tast the complainant likewiae
pravailas. As previously noted, the complainant is a member
of a -protected clasa; to wit, handicapped. It is obvious
that the employer made an adverse decision concerning the
complainant; it fired him. Under the "but for" test of
Conaway the complainant proved that he would not have been
the subject of the adverse employment decision were it not
for his protected class status, thereby giving rise to an
inference that the employment decision was based upon an
illegal discriminatory criteron. This evidence comes in the
form of unequal or disparate treatment of the complainant as
compared with non-members of the protected class. Under the
Conaway test, my conclusions rel'a.‘ting to the employer's

articulation of a legitiinata reason for its action and the

-._:,_complainant's showing that such articulated reason was a
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protext are identical to those set ocut in the next pracseding

paragraph under the Ranger Fuel tast.

Finally, this is a direct evidenca case. As notad in
Findings of Fact Numbers 13 and 15, there is the "amcking
gqun" evidence that Mr. Belloni instructed his manager to fire
the complainant because of his handicap. In the case at
bhar, there was redundant and credible direct ewvidence that
Julie Miller ancd/or George Belloni concluded that Greg Haney
was not suitable for his job because of his hand, and that he
was discharged based upon this conclusion. Darryl Talkington
tegtified that he overheard George Belleni tell Julie Miller
to discharge the complainant; that he was too slow because of
his hand. (Tr. 435-437, 439). Charles Alth testified that
Julie Miller told him that she had been instructed by George
Belloni to get rid of Greg Haney because he was tog slow,
(Tr. 502, 503, 505). Debra Chandler, the c¢omplainant's
sister testified that shortly after the complainant was
terminated, Julie Miller "apologized” to her "for having to
fire my brother, because she said he was too slow and he
couldn't work with his hand like that.” Accordingly, I do
conclude that under any test that one would apply here,

complainant prevails.
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| close as one could get to an accurate figure,

E. Complainant's Damages.

The Commission having shown unlawful discerimination, I
shall award such relief as will effectuate the purposes of
the Human Rights Act and "make persons whole for injuries

gufferad on account of unlawful employment discrimination.”

Albemarle Paper Cg. v Mcody, 422 U.S. 4C5, 418, 45 L.Ed. 2d

280, 95 sS. Ct. 23862 (1973). The injured party ias to be
placad, as near as possible, in the situation which he would

have occupied had he not been discriminated against.

Here Gregory Haney, under the "make-whole” rule, is
entitled teo back pay, with prejudgment interest, and

incidental damages. Frank's Shoe Store v. West Virginia

Human - Rights Commission. 365 S.E.2d 251 (1ls86). In

addition, the respondent will be ordered to c¢ease and desist
from discriminatory conduct, and the Attorney General will be

awarded his costs in connection with this case.

Frankly, 1 am nearly persuaded by Commission counsel's
exhaustive argument (at pages 44 and 45 of his memo) that I
should just accept the ©parties' stipulations as o
complainant's back pay; that would certainly be the easiest
approach. On the whole, though, I F?ink it would be unfair.
I think everyone in this case knows that the non~driving

employees of these stores are mostly all part-time, minimum

wage employees, I admit that my "20 hours per week”lﬁigure_i@Q-
is somewhat speculative, but I truly de think it's gb¢&; as

sAnather
b




§ariablq that we can't even take into account is that Haney
might well have left the respondent's employ in short order.
It is a high turnover busineas and Haney's employment history
until recently suggests that he's a fairly high turnover type

employee., Twenty hours per week is my fairest estimate,

Thus, I calculate Haney's back pay as follows:

28 Auqust 1989 through 31 December 1989:
20 hours times $3.35 hour times 18 Weeks = $1,206.00

1 January 1990 through 31 December 1990:
20 hours times $3.35 hour times 52 weeks = $3, 6 484.00
= $4,690.00

From $4,690.00 I deduct mitigation of - $2,300.78

(mitigation is from HRX EX2) = 2,38%.22

To $2,389.22 I add $2,500 in incidental damages for a total

before interest award of $4,889.22.

Interest, per Code §56-6-31 1s simple interest with no

compounding permitted and is calculated as follows:
10% of $4,889.22 is §488.92.

18 wéeka.is 34.6% of a year

1989 preiudgment interest:

1a




.his directed tc post notices in its establishments that the_ﬁ

$488.92 x 34.6%X = $169.17

199C preijudgment interest: $488.91

10 months is 83.33% of a year

1981 preiudgment interest (through 31 October 1991):
$488.92 x 83,337% = $407.42

3407.42 plus $488.92 plus $169.17 = §1,065.51

The total award then is $§4,889.22

+1,065.51

5,954.73 if paid on 31 Oct. 1991

Although Haney's testimoeny was scant concerning the
incidental damages he suffersed, I conclude that he was
prafaﬁndly distressed by the loss o¢f his job. In my
estimation compensation for his humiliation alone would
grossly exceed our $2,500.00 cap. This was a strong
complainant's case and 1! suspect that a jury would have
compensated Haney handsomely.

Next, the Commission asks for, and now hereby receives,
a cease and desist order requiringd’ the respondent to cease
and desist from its discriminatory conduct, The respondent

,,,:

reapondant 1= an equal Opportunity employer and that unlaw£u11

20




discriminatory practices regarding hiring, firing or any term
of employment may be reportad to the West Virginia Human
Rights Commission. Further, the respondent is hereby
directed to obtain and to provide to the EHuman Rights
Commission on the first day of each quarter in the year 1992
a sworn statement from one of ifts officers that this order

has been and will continue to be implementad,

Finally, respondent is ordered to separately pay the
Commission's attorney's reasonable expenses, but not attorney

fees, in the amount of $213.96.

It is so ORDERED.

ENTER: 23 Octuldren 192!

e

KICHARD M. RIFFE
HEARING EXAMINER
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TITLE 77
LEGISLATIVE RULES
WEST VIRGINIA HUMAN RIGHTS COMMISSION
SERIZES 1

RULES REGARDING DISCRIMINATION
AGAINST THE HANDICAPPED

§ 77-1-1 Genaeral.

1.1. Scope. == The following lagialative ragulaticns of tche
WV Buman Rights Act sect forth zules for complying with che handicap
provisions of the WV Human Rights Acz, WV Code § 5~1l-l at seq. and
ara intanded to intarpret and implement the provisicons of thea WV
Human Rightas Act, particularly the 1389 amencdmeants relazting €2
handicap discrimination, and to assist all persons in understandinag
their rights, aobligations and duties under the law.

1.2. Authority. o« These requlations ars issued undex
authority of W. Va. Code §§ S~11-8(h) and 25A-3-l et seq.

1.3. Filing Datca. -- These requlations are promulgacted on the
day of , 1990, and filed on the 2oyl day
af G tlemeden , 1390, in the Sacratary of Stata's Qfiica.

\

1.4. Effectivea Data. -- Thesa ragulations becoma effactive on
the day of , l980Q.

1.5. Repeal of Former Rule. -~ This lagislative rule repeals
and reaplaces WV 77 CSR 1 "Rulas Regarding Discrimination Against
the Handicapped" filed 20 July 1382 and effective 1 August 1982.

§ 77-1-22 Deafinitions.
2.1. "Handicapped Person” meana a person whos

2.1.1. Has a mental or physical impairment which
substantially limits one or more of a persen’'s major life

activitiaes; ox

2.1.2. Has a record <of such impairment; or
2.1.3. Is regarded as having such an impairment.
2.1.4. This term does not include persons whose

current use of or addiction to alcchel or drugs prevents such
individual from performing the duties of the job in question or
whose employment, by reason of such current alcohol or drug abuse,
would constitute a direct threat to property <or the safacy of

others.

2.2. *Physical Impairment® means any physioclogical discrder
or condition, cosmetic disfigurement, or anatomical loss affecting
'~ ocnea or more of the following body systems: neurolegical;



musculoskeletal; special sense organs; Cespiratory; speech organs;
cardiovascular; reproductive; digestive; genitourinarcy; hemic and
lymphatic; akin; and endocrine.

2.3. "Mental Inpairzment” means any mental or physiclegical
disorder, such as mental restardacion, dorganic bBbrain syndrome,
amctional or mencal illness, and specific learming disabilitiaes.

2.4. "Physical cr Mental Impairment” includes, but is nct
limitad to, such diseases and conditions as orthopedic, viauwal,
speech, and hearing impaizments, carebral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, cancsr, heart disease, diabetas,
mental recardation, and amoticnal illness.

2.5. "Substantially Limits* means incarfaras with or affac=s
aver a substantial pericd of time. Minor tamporary ailments or
injuries shall not ke considerad physical or mental impaizments
which substantially limit a perscn's major lifa activities.
Examples of minor tamporary ailments are colds or flu, or sprains
or minor injuries.

2.8, "Major Life Activities" means functions such as caring
for one's salf, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, working, transportation and adapting
to housing.

2.7. "Has a Record of Such Impairment" means has a history
of, or has been misclassified as having, a mental or physical
impairment that substancially limits one or more major Llife
actuivities.

2.8. "Is Regarded as Having an Impairment” means any of the
following:

2.8.1. Has a physical or mental impairment that does
not substantially limit major life activities but is treatad by
another as having such a limitacion;

2.8.2. has a physical or mental impairment that
substantially limits major life activities only as a result of the
attitudes of others toward such impairment; or

2.8.3. Has none of the impairments defined above but
is treated by another as having such an impairment.

§ 77 -1-3 Verification of Handicap

3.1. If, at the time of public hearing, thera is a question
or dispute as to whether the complainant is a handicapped perscn,
or as to the nature of the impairment, the burden of procof shall
be upon the complainant to present by reasonable medical opinions

Qr records:
‘2-



3.1.1%. The nature of the handicapping condision;
3.1.2. Any limitaticns caused by said handicap; and

3.1.3. Any  rescrictions ypen  the  handicappaed
individual's work activity. If the complainant pravails, the costs
of obtaining and prasaenting such medical avidenca may be assessed
against the respondenc.

3.2. It i3 intancded that medical evidence will De reguirad
enly in cases whars there is an actual disputa as to the nacurs orm
medical implications of the handicapping condition.

§ 77-l-4 Employment Discrimination Prohibitad.

4.1. No amployer shall, on the basis ¢f handicap, subject any
gqualified handicapped perscon to discrimination in employment as it
ralatas to:

fé.l.l. Recruitment, advertising, and procassing
applications;

4.1.2. Hiring, upgrading, promotion, award of tanurs,
demotion, transfer, layoff, tarminacion, right of raturmn from
layocfz, and rehiring;

4.1.3. Rates of pay or any other form of compensation
ar changes in compensation;

4.1.4. Job assigqnments, jeob clasgificacions,
organizaticnal structures, position description, lines of
progressicn, and seniority lists;

4.1.5. Leaves of absencs, sick leave, or any <ther
leave;

4.1.85. Fringe benafits, such as medical, hoespital,
acsident, disability, lifa insuranca, ratirement benefits,
unemployment benefits, and profit sharing and bonus plan, whether
or not administered by the recipient;

4.1.7. Selaection and/or financial support for
training, including apprenticeship, professicnal meetings,
confarencas, and other rslatad activities and leaves of absenca o

pursue training; .
4.1.8. Employer-sponsored activities including social
or recreational programs; and

4.1.9. Any other terms, conditions, or privilages of

R employment.
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4.2. "Qualifiad Handicapred Person* means an individual who
is able and competant, with reascnable accommodation, %@ perform
the essential functions of the job in question.

4.3. "Able and CQompetent” means that, with or withouts
reasonable acsommodation, an individual is currenely capable of
performing the work and can do the work without posing a serious
threat of injury co the health and safacy of aeither the individual,
other emplcyees, or the public.

4.4. "Reasconablae Actommedation” means raasconable medificacions
ar adiustments 20 be decarmined on a case-by-case basis which are
dasignad as atiampes o enabkle a handicapped emplovee ta he hizad
or te ramain in the position for which he was Rirzed.

4.5. An employer shall maka resascnable accommedation 2o the
kmown physical or mental impaizments of gualifiad handicapped
applicants or employees where necessary to enable a qualifiaed
handicapped person to pexiornm the essentlial functiens «of the job.
Reascnable acsommodaticns include, buz ara not limitad to:

4.5.1. Making facilicies used by lhandicapped
amployeas, including common areas usad by all employees such as
hallways, rastrcoma, cafetarias and lounges, readily accesaibla to
and usable by handicapped workers;

4.5.2. Jeb restiucturing, part-time or madified work
achedulas, acguisition or madificacion of equipment or devicas, the
provision of readers or intarpraters; and similar aczions;

4.5.3. Altaration of zhe amount or mechceds of
raining; and

4$.5.4. The preparaticn of fellow workers f£for the
handicapped employee, to obtain their understanding of the
handicapping limitations and their coceperation in accepting other
reasonable accommodations for the handicapped employea.

4.8. An employer shall not bea required t3 make such
accommodation if s/he can establish that the accommedation would
be unreascnable because it imposes undue hardship on the c.aduce
of his or her Dbusiness. In determining whether or net an
accommedation would constitute2 an unreascnable burden upon the
emplaoyer, the Commission shall consider: -

.. 4.6.1. The overall size and profitability of the
employer's operation; and/or

4.6.2. The nature of the employer's operation
including composition and structure of the employer's workforce;

and/ozr
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4.8.3. The nature and c<ost of the accommedaticns
neadad (taking into account altarnaca scurces of funding, such as
Diviaion <f Vaocacicnal Rehabilizacion);

+.8.4. The possibilitcy that the same accommedations
may be able to be used by ather prospective emplayees.

+.8.5. The raquirements of the West visginia Law on
Handicapped Persons and Public Buildings and Facilitias, W. Va.
Coda § 1l3-L0F-1 at sag. Any <hanges or alterations ragquized dua
to tha failura of the emplover (or his lassee, lassor ar
pradecassor in titla) €9 conferm to the raquirementa <f salid
szatuta will be considered per za rsasonabla.

4.7. Each handicapped individual's abilicy to pericrm a
parsicular jocbh must ke assessed on an individual basis. An
employer may refuse €0 hire or may discharge a qualified
handicapped persaon i£f, even after reascnable accommedation, the
handicapped person 13 unable to periorm the duties of the job
wizhout creating a substantial hazard to his/her healch and safacy
or that of others. Howevexr, any such decision shall be basad upon
the individual handicapped person’'s actual abilities, and not upoen
gaeneral assumpticns or staractypes about gersons with particular
mental or physical handicaps.

4.8. In deciding whether an individual poses a sericous tarsat
to his/her health and safety, the employee must show a rsascnable
probabilicy ¢f a materially enhanced risk of substantial harm to
zhe handicapped amployee or handicapped applicant lased on a
consideration of the job raquirements in light of that individual's
handicap, and the work and medical history <f the handicapred
iadividual. The employer has the burden of demonstzating that his
employment decision was based upon competent medical advice
specific to the employment at issue.

4.9. An employer shall not discriminata against an applicanc
or employee because of a handicap or impairment which iz not
prasently job related but which may worsen and becocme job related
in the futures. Provided, that this section shall not be constIued
sc as to impese an undue hardship on the employer. In detexmining
whether the requirements of this secticon impose an undue hardship
on the employer, the Commission shall consider:

4.9.1. The length, c<gst, and natura of training
required for the job; .
$.9.2. The length of time that is likely to elapse

before the condition becomes jcb ralated;

4$.9.3. The normal turnover for the position;
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4.9.4. The facuors lisced in Rula 4.5,

4.140. ¥.Va, Cade § S5~-11-9 provides an excaption to the
prohibition of discriminacion in  employment when  such
discrimination is based on a bona fide cocsupaticnal qualificacion
(83.F.0.Q.). The Commission constzues the B.F.Q.Q. very narzowly
and requiras that, in order to establish a 3.F.Q.Q. which excludes
all persons with a particular handicap, an employer must prove that
all or virtually all persons wich that azticular handicag would he
unable to periorm the assential functicns of the job involved.

4.1%. Tha following are axamples of actions which de nce
warrant application of the B3.F.0.Q. excaption and which constituta
unlawful discrimination with respect to handicaps

4.11.1. Refusal to select a handicappaed individual
hecause of the prefarsnces (Or assumptions about the prefarances)

of co-warkers, customers or cliencs;

4.11.2. Rafusal to select a handicapped individual for
a position because of uninsurabilicy or ilncreased cost of insurance
{whether actual or anticipatad).

4.12. The fcllowing is an example of a 3.7.Q0.¢Q. basad upen
handicap which may be permitted:

4.12.1. Physical standards for employment which are
diractly ralatad tc safe perzformanca of the job and ars based upon
complata factzal informaticn concarning working c<onditions and
hazards, and essential physical requirements of each job.

4.13. When an individual beccmes handicapped in the coursae
cf employment, the employer shall, if pessible through reascnable
accommodation, <ontinue the individual in the same position, or
may reassign the employee to a new position for which s/he is
qualified or for whichk, with trainiag, s/he may become qualified.
The requirements of this paragraph shall be interprerted in such a
way as to be consistant with W. Va. Code § 23-5A-1, which prohibicts
employers from discriminating against employees because they have
applied for or rscaived Workmen's Compensation benefics.

4.14. An employer shall offer handicapped employees the
same opportunity as nonhandicapped employees to <obtain health and
life insurance benefits, and no handicapped person shall, on the
hasis of handicap, be denied health and lifa insurance benefits
provided in connection with employmant, unless otherwise authoxrized

by law.

4.15. If an applicant iz refused employment, or an
employee is discriminated against in any term, conditicn, or
privilege cf employment, because ¢f a handicap, the burden shall
be upon the employer to establish that the refusal or

-



discrimination was Dased upon a Dbena fide accupational
qualification, (as defined in Rule 4.10.) or that, even with
reasonable accommadaticon, the employee would be unable safely and
adequataly to perform the assencial funciions of chat job, or thac
anployment of a handicapped individual would impose an undue
hardship upon the amployer under the cirzcumstancas describaed ia

Paragragh 4.§8.).
§ 77-1=5 Pra-Employment Practicas

3.1. An employer, labor organization, or employment agency
shall not make pre—-employment inquiry @f an applicant as to whetler
the applicant has a physical or mental impairment or as =c tha
nature or severicy of such impajizment, aexcapt that an emplaovyer,
labor organization or amployment agency may ask an applicane
whether s/he has any physical or mencal impaizment that mighe
intarfera with his/her ability ta perZorm the jcb applied for.

5.2. Pre-employment examinations relating to minimum physical

' standards for employment ars lawrful if:

$.2.1. The minimum physical standards are necsssary
for perxformancs of the job for which the person has appliad;

5.2.2. All applicants for tha ijob are subjectad to
such an exam, ragardless of whether thay have been identified as

handicapped.

3.3. An employer shall not use any test or other salection
riteria that discriminatas against handicapped perscns unless:

5.3.1. The employer can demconstrata that the tast or
other criteria is job-rslavced for the job in question; and

5.3.2. The amployer can demonstrata that therse is nct
an altermata tast or set of criteria that has less discriminatory

impacz.

5.4. An employer shall select and administer tasts concerning
employment so as to hest ensure that the test results accurately
raflact the applicant's job skills, aptitude, or whatever facgtor
the tast purports to measura, rather than measuring the applicant's
impaired sensory, manual or speech skills, unless those skills are
the ones the test purports to measure. The employer shall make
reascnable accommodations for handicapped applicants in tasting,
upon request, by providing such  adaption equipment as may  be
necassary and modifying tasting procedures as appropriate. The
employer shall supply such adaptive equipment for taking the test
as the applicant shall request.
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§TT-2-10. AgZeal 3z tihe Commiss.on.

13.L. Wiznin shiowr (1Q) days @ zucaizt @f Ine learing
axamines’ $ Ilnal decisicn, any gastv aggTiavaed shall Illa vl
sna axeculive iTegiss o tne Commissicn, and sarre upen all
gar=ias QX Ilell qsunsal, a4 20tiza of apgeal, and ia L3
discmacicn, 4 se=iiicn satiing == auck fagts 1kewisng I
apgellint Iz Se aggrisved, all Jassarzs allagec Iz have CTeen
arr=necusly decicdaed Sv the examites, Sia Sellel I3 wnlcol e
aprellans Seliaves she/he iz anzizlad, and any asgyumens o
SQSTSET GE Sae anceal.

13.2. The filiag of an aggeal =3 tlhe Cimmissicn IZ=m S8
hearing examiner sikall act ogezita as a stay <f @ decisizn
gf the Reaviazg examizer unlass a s=3y L3 sgexiiically
mscuestad By the agrellant i a separaca apglicaztian 3¢z =
same and apgIoved 2y tte Cammissicn @X LIS execuiiTe disecIz.

14.3. The notice: and geciticon @£ aggeal shall be

coniia %z tha ez,

10.4. The aggellanct shall sukmis zhe grigizal and nlne
(3) copies cf the netica Af aggeal and tla acssaganyis
Secizicn, LI any.

1a.3. C]
aggallancs’'s zecizicn, all cechar zastiss 2 che maciaz may Ille
such s2sgCase azx LS warTantad, ianclucing geiaszisg cuw any
allaged smissicns Or Llnaczuracias s 2xe agpellanc s staicamens
QL Cle Ci3z@ Qr erxzsri ¢ law in zha apgmellans’s arsumenz=. TR
aziginal and nine (9) <zglias < che rasTcase shall Se seasTecd
gpan tle axecutlivTe dirscIor.

iznia  cwensy (20} days afzar z2ceise aof

10.8. Wishkin sixer (80) cays afzar the dazs cn wnich X
notice 9f apgeal was Illad, the Commission shall z=nder a
fizal ozder afiimming tle decision of cle Rearing examizer,
cr an <rler rIamancding tNe gmactar sz fusther przuceedings
beicre a4 Reariag examiner, <z a 2fizal crxder mediivizg ez
san=ing asicde the decision. Alsenc unusual cizsumszances daly
nacad By the Cimmissicon, neitlher tle parsies nor thelir esunsel
may aggpear Befqore the Commiszsion in suppers ¢f their gasiticn
ragazdiiilg tle apgeal. e .

T7 10.7. When ramanding a matiar for further procsedings
bafera a hearing examiner, the Commissicn shall steciiy tle
reascen(g) IoX tle remand and the speciiic issue(s) Tt ke
develared and decided By the examiner on remand.

10.8. Ia cuonsidering a noctice cf apgeal, the Commissicn
shall limit ics xeview Tt whetler the hearing examinexz’'s
decisicn is:



1g.3.1%L. I2 ¢andcrmisy willx Sle CInatisut.con and
laws af =2he tmata ancd ohe Onizead Scacas:

1g.8.2. Wizmin  cshe Commissicn's azacary
juzisdicuion ar aunlo=ily;

10.8.3. Mada i acsa2rdanca vill grocacisas I qu_;;.-g.:
v law ox aazalllished v aporsgriacs =:las ox “‘qt;.‘...».*"ﬂ;u as
mhe Commission;

10.8.4. Suggermied v supbatanclal evidencs <en ok
whcla reczrl; ox

10.8.3. New arsiztsany, capricicus ar chawicIanized
by abuzxe o discme=cicn r <learxly unwazwanced exszoize Qf
dizczetian.

1g.3. I2 the aevenr tlat a acctics af aggeal IXim a
heaxizg axamiter's f£izal der:_.s..::n iz neoe Illad wizindin hizTy
(33) days < recaipt <f tle zame, =ha Commissicn sfall issue
a Zfinal qzdex 22izming tte axmaminer's final declisicon;
prIvided, tlat e Qammissicn, cr: i23 aown, may zmcdiiy ar fac
azidae the decisian insafax as iz clsazly axcseds shae sTacutsry
auchericy ax juriasdiciion < che Commissica. The fizal crdex
ef the Cammissian shall ke served i aczarxdances wizh Inla 3.3,



CERTIFICATE OF SERVICE

I, Richard M. Riffe, Hearing Examiner £for the West Virginia
Human Rights Commission, do hereby certify that I have served the
foregoing ORDER by depositing a true copy thersof in the U.S.
Mail, postage prepaid, this 29 ﬂct’g_{_r_ﬁé 1991 to the
following:

Gragory A. Haney

7 1/2 Sixth Street

Elkins, West Virginia 26241

Gaorgie’s Pizza & Sub Inc. dba

- Subzone

Elkins, West Virginia 26241

Daniel B. Loftus, Ezsquire
Attorney at Law

308 Wast Patrick Shreet
Frederick, Marvyland 21701

Paul Sheridan, Esquire
Agsistant Attormney General
Civil Rights Division

812 Quarrier Street

Charleston, West Virginia 25301

Patty Qrtiz

Ortiz Court Reporting Service
Post Office box 180

Qak Hill, West Virginia 25%01

Richard M. Riffe
Hearing Examiner



