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Re: Garnett & Howard v. Bales
Docket Nos. HR-410-88 & HR-40-89

Dear Parties and Counsel:

Enclosed please find the Final Order of the West Virginia
Human Rights Commission in the above-styled and numbered case.
Pursuant to W. Va. Code § 5-11-11, amended and effective July 1,
1990, any party adversely affected by this Final Order may file a
petition for review. Please refer to the attached "Notice of Right
to Appeal" for more information regarding your right to petition
a court for review of this Final Order.
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NOTICE OF RIGHY TQ APPEAL

If you are dissatisfied with this order, you have a right to
appeal it to the West Virginla Supreme Court of Appeals. This mpusst

be done within 30 days from the day you receive this order. I

your case has been presented by an assistant attorney general, he
or she will not file the appeal for you; you must either do so
yourself or have an attorney do so for you. In order to appeal,
yvou must file a petition for appeal with the Clerk cf the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer or the landlord, etc.,
against whom a complaint was filed is the adverse party if you are
the complainant; and the complainant i1s the adverse party i1f you
are the employer, landlord, etc., against whom a complaint was
filed. If the appeal is granted to a nonresident of this state,
the nonresident may be required to file a bond with the Clerk of
the Supreme Court.

IN SOME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COURT OF
KANAWHA COQUNTY, but conly in: {1) cases in which the Commission
awards damages other than back pay exceeding $5,000.00; (2) cases
in which the Commission awards back pay exceeding $30,000.00; and
(3) cases in which the parties agree that the appeal should be
prosecuted in circuit court. Appeals to Kanawha County Circuit
Court must also be filed within 30 days from the date of receipt
of this order.

For a more complete description of the appeal process see West

Virginia Code § 5-11-11, and the West Virginia Rules of Appellate

Procedure.



BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSICN

WALTER R. GARNETT and
CARCLINA J. HOWARD,

Complainants,

v. DOCCKET NO. HR-410-88
HR-40-89

ARVEL BALES,

Respondent.

On June 12, 1991, the West Virginia Human Rights
Commission reviewed the Findings of Fact, Conclusions of Law
and Order filed in the above-styled action by Hearing Examiner
Richard M. Riffe. After consideration of the aforementioned,
and after a thorough review of the transcript of record,
arguments and briefs of counsel, the Commission decided to,
and does hereby, adopt said Findings of Fact, Conclusions of
Law, and Order of the hearing examiner as set forth therein,

without modification or amendment.

The Commission also having reviewed the subsequent Order
of the hearing examiner relative to the issue of attorney
fees, does hereby adopt said Order as its own without

modification or amendment.



It is, therefore, ADJUDGED, ORDERED, and DECREED that the
Findings of Fact, Conclusions of Law and Order of the Hearing
Examiner, and the subsequent Crder of the hearing examiner
relative to the issue of attorney fees, be attached heretoc as

this Commission's Final Order.

By this Final Order, a copy of which shall be sent by
certified mail to the parties and their counsel, and by first
class mail to the Secretary of State, the parties are hereby
notified that they have ten (10) days from the date of receipt
of this Final Order toc request that the Human Rights
Commission reconsider this Final Order, or they may seek
judicial review as cutlined in the "Notice of Right to Appeal”

attached hereto.
It is so CORDERED.

WEST VIRGINIA HUMAN RIGHTS COMMISSION

Entered for and at the direction of Ege_stt Virginia
i ¢ -—;{"—\
Human Rights Commission this 25~*— day of Qngu, ;
1991 in Charleston, Kanawha County, West Virginia.




BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

WALTER R. GARNETT
& CARCLINA J. HOWARD
Complainants,

V. DCCXET NOS: HR-410-88 &
HR-40-89

ARVEL BALES

Raspondent.

FINDINGS OF FACT, CONCLUSICNS OF LAW AND QRDER

A public hearing in the above-captioned matter was c¢onvened on
15 January 1991 in Raleigh County at the National Mine Academy. The
complainants appeared in person and by counsel, Dwight J. Staples;
the raspondent appearad in person and by counsel, Wwarrsn A.
Thornhill, III; the <Commission did not appear as an Order had

been entarad finding that it had no independent interest in the claim.

The raspondent hroughr on cartain preliminary motions,

™ ——

particularly a motion to continue, a motion to dismiss due to
untimeliness of the £iling of Ms,. Howard:; complaint, and a metion to
sequester witnesses. The complainant stood silent on the motion to
continue, oppoesed the motion to dismiss, and joined in the motion to
sequester. The hearing examiner then denied the motion to ccntinue,
deferred ruling on the motion teo dismiss and granted-the motion to
sequester witnesses. The motion to dismiss for untimelinesé is now
hereby granted with respect to Ms. Howard's claim only for reasons

which will be set out hereinafter. Complainant, Carelina J. Howard

would have prevailed were it not £for the late £iling of her



T. and tarue 3. Howard v. Arvel L. Bales, {(thHe “previous

action") bhefora this tribunal.

The raspondent claimed in his testimony that he <c¢ould not
remempar whathar rice was an ilssue in the pravious action before
this Commission. He admitted having raeviewed the transcript of
the prior hearing but continued £o maintain chat he c¢ould not
recall the prior ruling or whether he was found liable for

racial discrimination.

In the Final OQrder in the previcus action, which was entered on
3¢ January 1990 and of which this examiner takes judicial
notice, the Human Rights Commission £found that Mr. Bales had
engaged in unlawful racial discrimination against Edward T. and
Larue 3. Howard with respect to the transactions that are the
subject of this <¢laim and awarded damages in faver of the
Howards and against the respoendent in an amount in excess of

$15,000.

The respondent offersd proof that he is currently being sued by
his insurance carrier in federal court in amn action in which the
carrier seekg 0 have a ruling entered declaring that it is not
liable for the damages against Mr.. Bales because the policy

o F

axcludes agts of racial discrimination.

The respondent appeared alert and we;l oriented and he claimed

to racall in detail the svents of mid-September 1987.



13.

14.

18.

16.

.........

whan the complainants initially talked with Mr., Balas 3¢ tha
subdivision in perscen he indicated that the purchase price of

the home would be ahouft §353,000.

Thers was also some i1nitial discussion between Mr. Bales and the
complainants about the cemplainants purchasing one of the vacant

lots and constructing a home thereon.

Although the respondent iniﬁially seemed as Lf he would 5&
willing ta sell the home or the lots to the complainants when
they first arrived at the subdivision, by the time they were
ready to leave Mr. Bales had indicated that none of the
propertias wera for sale starting as reasons alternatively thaz
he might move into the home himself or that he did not want to
sell any more property that vear because it would put him into a

higher tax bracket.

on the following day, 14 September 1987, white <testers Jeohn
Castlegrand and Judy Zickefoose contacted Mr. Bales about
purchasing property from him at Evergreen Plage. The raspondent
indicated to the white testers that the house he owned in
Evergreen Place was immediately available for sale for $92,6400.
The respondent never indicated that he intended to move into the

+

house himself or that the house was not for sale.



pertinent part, "Any complaint £ilsd pursuant o this article must Ze

filaed within one hundred aighty days after the alleged act of

discrimination.™ Qur Court has recognized “continuing violations" as
tolling the statutory limitation on actiocns in certain
clircumstancas. Sae, ea.g. W.V. Tech v. H.R.C. and Zavareei, 383

S.2.2d 490 (W.V. 1890) {continuing salary disparity between protectasd

class member vs. nonprotacted class members); Greyhound vs.

Gaiger and H.R.C., 386 S.E.24 135 (wW.v. 1988) and H.R.C. v,

Uniczad, 280 S.B.2d4 853 (W.V. 1981) (prior discriminatory practices
parpetuated by facially neutral seniority system are continuing

vioclaticns).

Here the complaipant relies on the Fourth Circuit's decision in

Cola wv. Havens Realty Corp., 633 r.24 384 (4th <Cir.1%80) as

authority £for the propositiocn that the refusal of Mr. Bales to cfier
his property for sale constitutes a continuing vielaticn and thereby
toells the period of limitaticns; I disagrse. The Fourth Circuit's

decision was reversed in Havens Realty Corp. v. Coles, 456 U.s. 363

{1382).

In Havens a variety of claims by a number of plaintiffs were
assessaed to determine whether they were continuing vioclations. Ms.

Coleman- alleged that she had been injured by Havens' unlawful racial

s

{Footnote Continued)

the respondent's post-hearing memorandum; as such the challenge is
waived, See, R.C.P. 12(b}). Alternatively, I believe that our Act
proscribes the providing of misinformation t¢ testers under the same
rationale as in Havens.



In my astimacion our Supreme cCourz of Appeals will hold thaw, in
this case, Ms. Howard was the victim of a disereet act of
discriminacion and that the mere addition of the word "continuing" =za
the c¢omplaint does not defeat the limitaticn on actions that expirad
180 days after 13 sSeptamber 1987. Accordingly, I £ind her claim =cime
barred and, therafore, grant the motion to dismiss her complaint.

B.

West Virginia Code §5-11-9% places the burden on complainantcs
to show that they are victims of illegal discrimination because thevy
aras members of a protected class. In general, a prima facie case of
discrimination against a member of a protected c¢lass can be proven by
direct or circumstantial evidence, or by inferential evidence, or

by a combinaction of avidence, McDonnell Douglas Corp. v, Green, 411

g. 8. 792 (1373); Texas Dept. of Community Affairs v Burdine, 450

¥. 5. 248 (1981); sState ex rael, State of West Virginia Human

Riqhts Commission v. Logan-Mingo Area Mental Health Agency, Inc.,

329 s.E. 24 77 (1988). Shepherdstown V..5. v. WV Human Rights

Commissicon, wW.Va., 309 S.E. 24 342 (W.Va. 1983).

As the West Virginia Supreme Court of Appeals noted, the

raquirements of the Melionnell Douglas prima facie case are not

inflexilhle and must be tailored to each_factual situation. sStartsa

ex ral. State of West Virginia Human .Rights Commission V.
Logan-Mingo Area Mental Health Agency, -Inc., supra. The task of
praving a prima facie case is not intended to be onerous. Taxas

Dapt. of Community Affairs v. Burdine, supra, 450 U.S. at 253.




West Virginia code Sac. §-11-1 at seq. and Judicial
pracadent interprating the West Virginia Human Rights Act claarly
astablishes the authority ¢f the West Virginia Human Rights
Commission to enforce the civil rights of our citizens to be free
from discrimination in housing. It shall “"recaive, invaeastigate and

pass upon...complaints alleging discrimipatieon in the sale, purchase,

laase, rental and financing of housing accommodacions of real
property..." Cgde, Saeg=-ll-8{(¢). West Virginia Human Rights

Commission v. Pearlman Realty Agency, 239 S.E.2d 145 (1977).

Reobinson v. 12 Loft Realty, Inc., 610 F. 2d 1032 (2d4. <ir.

187%)., a case interpreting the Fedaral Fair Housing Act, sets forth
cne tast for analyzing evidence in housing discrimination cases. A

complainant can prove a prima facie case of discrimination by proving:

a. That he is a member of a protectad class;

b. That he apwlied for a housing accommodaticn and was
qualified to rent it;

<. He was rejected; and

d. The housing opportunity remained available.

Applying tge&a factors to cthe case at bar, the complainants
proved a primé: facie xCase of race discrimination. The respondent,
rather than attempting to articulate a legitimate nondiscriminatory
reason for his refusal to offer to sell property to the respondents,
simply challenged the veracity of the complainant's alléqations. in

my estimation his defense at this hearing was simply that the events

11
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BEFORE THE WEST VIRGINIA HUMAN RICHIS COMMISSION

WALTER R. GARNETT

Complainant,
v. DOCKET NUMBER(S): HR-410-88
ARVEL BALES

Raapcnd#nt.

i

ORDER

I am in reéaipt of complainant's motion for attorney fees and
. reaspondent’sa obﬁaﬁtion thereto. ! find the hours and rates
reasonable and do accordingly overrule the cobjection and grant the

motion. It ia; therafore, ORDERED that the respondent pay the

i

complainant attorhey fees in the amount of $1,785.50.

t
I

i

%
it is ac ORDERED.

% ENTER: T/ /ﬂuj ?/

WYV HUMAN RIGHTS COMMISSION

N/

7 RICHA G M~ KIFSE
HEARING EXAMINER .
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In Ra: Waltar Garnets v. Arvel Balas

BR=410-88
Dats I Sarvices Race Tixe
11/05/87 " Research $85.00 1.0
01/09/88 i Latcar to Commission $95.00 .25
0L1/27/88 ; Lattar to Client $95.00 .25
02/11/88 ; Confarance wich Client $95.00 .50
02/12/88 i Lettar to Commisation $95.00 .25
Q2/22/88 ; Lattar co Commigseion $95.00 W25
i Ra: Complaint
- 02/28/88 . Lattar to Commission $95.00 .28
l Re: clisnt
03/24/88 § Confarence with Client $95.00 75
E
03/28/88 % Raviewing Paper $95.00 .25
' ; Re: Client
04/04/88 1 Confarance with Client $95.00 .25
04/20/88 Conferenca with Client $95.00 .25
0%5/25/88 I Raviaewed letter and $95.00 .25
Conferance with Client
05/26/88 Letter to Client $95.00 « 25
Qe/07/88 Letzer to Cliant $95.00 .25
03/08/88 Conferance with $95.00 25
. Client e
06/30/89 Ressazch, Preparation $95.00 1.0
of lettar, Notice of
— Motion and Motion for
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07/14/89

08/15/89

01/07/91

01/08/91

ai/11/91

01/11/91

01/14/91

01/15/91

Consolidacion and
fonfarance with Cliaenc

Raviewed Angwers to
Interrogatories and
drafted set of
Interrogatories

Reviewad Answersg to
Intervogataoriaes,

Latter %o Client and
Raviewed Inrerrogatorias
ta Cliant

Talephone confarance with
attorney and cliang

Talephona confarsncas with
Hearing Examinar - Clliant
and othar Atcornay

Talaphone confarance and
and hearing praparation

Trial preparation, reviaw-
ing £ile, and wpreparation
of subpoenas

Reviawad file, confaeraencas
with witnessaes, client
trial praparation and
reviewing tLranscript

Travel to Backley for
trial, waiting, trial and
return to Huntington

1.0 hour at $85,00 per hour
17.9 hours at §95.00 per hour
Total Attorney Fea

L e R R RN I A R E L A 1Y e i el Ty

$95.00

$95.00

$95.00

$95.00

$95.00

$95.00

$95.00

$95.00

- $ 85:00
- $1,700.50

= $1,785.50
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.25

1.0

L.0

3.0

6.0



