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If you are dissatisfied with this order, you have a right to

appeal it to the West Virginia Supreme Court of Appeals. This nust

be done within 30 days from the day you receive this order. If
your case has been presented by an assistant attorney general, he
or she will not file the appeal for you; you must either do so
yourself or have an attorney do s¢ for you. In order to appeal,
you must file a petition for appeal with the clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer or the landlord, etc.,
against whom a complaint was filed, is the adverse party if you are
the complainant; and the complainant is the adverse party if you
are the employer, landlord, etc., against whom a complaint was
filed. If the appeal is granted to a nonresident of this state,
the nonresident may be required to file a bond with the clerk of
the supreme court.

IN SOME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COURT OF
KANAWHA COUNTY, but only in: (1) cases in which the commission
awards damages other than back pay exceeding $5,000.00; (2) casac
in wnich the commission awards back pay exceeding sao,oag.oc;_and
(3) cases in which the parties agree that the appeal should be
prosecuted in circuit court. Appeals to Kanawha County circuit

Court must also be filed within 30 days from the"date—of'receipt

of this order.

For a more.é;mplete description of the appeal process see West

yirginia Code § 5-11-11, and the West Virginia Rulgs of Appellate

Procedure.



BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

JEFFREY FRANCZEK,

Complainant,

V. ' DOCKET NO. EH-378-91
WEIRTON TRANSIT CORPORATION

and CITY OF WEIRTON, a

municipal corporatlon,

Respondents.

EINAL QRDER

On November 18, 1993, and January 13, 1994,-§he'%est
~ Virginia Human Rights Commission reviewed the Administrative Law
Judge's Final Decision in the above-styled action issued by
Administrative Law Judge Richard M. Riffe. After due
consideration of the aforementioned, and after a thorough review
of the transcript bf record, arguments and briefé of counsel, and
the exceptions'filed in response to the Administrative Law
Judge's Finalrﬁecision, the Commission decided to, and does
hereby, ORDER as follows:

1. The administrative law judge's introductory discussion
in Part A is adopted. )

_ 2. The administrative law judge's Flnd;ngs of Fact are

adopted with the follow1ng modification:

4”F1ndmng of Fact No 14 is modified to read as follows:

14.. Weirton Transxt Corporation must and does
provide to the Mayor, the City Manager, and the CltY.
Council: an annual budget for operation of the public
transit service; monthly reports of its receipts,
expenditures, budget revisions, agd pertinent
performance data such as "ridership"; and an annual
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audi?ed financial report (assets, liabilities
Lecelpts, expenditures and capital accounts).’ Also
WTC must provide the City for review, approval and ’
subm;ssmon any Ireports necessary for the City to
acquire government subsidies for WTC,

3. The administrative law judge's finding that the
complainant proved a prima facie case of handicap discrimination
under the West Virginia Human Rights Act is affirmed.

4, The administrative law judge's finding that the
respondents failed to prove a defense of "direct threat" is

affirmed,.

5. The administrative law judge's finding that both

respondents are subject to the jurisdiction of the West Virginiari

Human Rights Act is affirmed., The legal analysis supporting the
finding of jurisdiction is modified and supplemented to read as

follows (page 19, Part C, section 3):

3. The Respondents Weirton Transit Corporation

and the City of Weirton Are Subdect to the

Jurisdiction of the Human Rights Act_and Are
Jointly and Severally Liable.

In this case of employment discrimination under the Human
Rights Act (the Act), both respondents are subject to the
jurisdiction of the Act because both respondents meet the
definition of an "employer." W. Va. Code §§ 5-11-1 to -19. The
Act, § 5-11-3(d), defines "employer" as "the state, or any
political subdivision thereof, and any person employing twelve or
more persons within the state . . ." The Commission is guided by
the Act's rule of liberal construction, found in W. Va. Code
§ 5-11-15, which states in part that "The provisions of this '
article shall be liberally construed to accomplish its objectives
and purposes.” In the case of Paxton v. Crabtree, 184 W. Va. -
237, 400 s.E.2d 2435 (15950), the West Virginia Supreme Court of
Appeals held that the liberal construction principle applies to
both substantive and procedural provisions of the Act.

The Commission finds that the City of Weirt?n {the City) is
subject to the Act as an employer without analyzing the number'of
City employees. As the City is a municipal corporation, the City

.




is by definition a political subdivision. ee Kucera v. Ci
Wheeling, 153 W. va. 531, 170 S.E.2d 217 (1%55) (definingcégg ot
Clty'0§ Wheeling as a "political subdivision"). The Act
exp%lgltly defines an employer as a political subdivision.
Additionally, the City is an employer under the Act because it
employs more than twelve persons.

The City's liability as an employer under the Act for the
unlawful termination of the complainant follows from the City's
symbiotic relationship with the Weirton Transit Corporation
(WIC), its agent, and the City’'s delegation of a public function
to WIC. The nature of the relationship is that of a joint
employer and one involving state action, which are both explained
below. Liability alsc relates back to the City because of its
status as the principal and the WIC's status as the agent.' The
Act dispenses with sovereign immunity by its inclusion of the
State and political subdivisions within its jurisdiction.
Further, under constitutional analysis, governmental liability
cannot be eliminated by delegating powers to a private entity.

Jurisdiction exists over the City and WT(C because the City
is a joint employer with the WIC. The United States Supreme
Court articulated the standard for “"joint employer" status under
the federal labor laws in the case of Boire v. Grevhound Corp.,
376 U.S. 473, 11 L. BEd. 2d 849, 84 $. Ct. 894 (1964).° In Boire,
the Supreme Court held that the joint employer status is a
factual question, which examines whether one employer, while
contracting with another nominally independent company, has
retained for itself sufficient control over the work of the
employees of the other employer. 376 U.S. at 481, 84 5. Ct. at
898-899.3 The standard also is properly applied under the West
Virginia Human Rights Act for purposes of determining whether
nominally independent legal entities have chosen to handle
jointly important aspects of the employer-employee relationship.

Ihe agency theory adopted by the ALJ is affirmed and

| incorporated in this Final Order (Final Decision, p. 223.

21n Boire, the Supreme Court reversed the holding of the
Pifth Circuit Court of Appeals, which had overturned the NLRB's
ALJ finding that Greyhound possessed sufficient con?rol over_the
employees of a company which had contracted to provide cleaning
and maintenance services at terminals operated by the bus
company. Boire, 376 U.S. 473, 11 L. Bd. 2d 849, 84 5. Ct. 894

(1964).

ippnis decision leaves open whether the City and WTC were in

fact a "single employer” under the Act.
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The facts of the case at bar disclose a joint employer
relationship between the City and WTC. The City directs, through
contract and personal contact with the WIC supervisor and Board,
the essential terms and conditions of employment at WIC. The
City dictates the scope of bus service, negotiates with other
locales for WTC bus service, directs the method by which WTC
employees must carry out independent service contracts and takes
contractual responsibility for ensuring that the bus drivers are
competent and the buses safe.® The City subsidizes the WIC by
providing the cffice where employees work, the typewriter which
they use, and all ancillary services {(heating, electric, water,
etc.}). The buses to which the drivers are assigned and which
carry the "WIC" logc are owned by the City. The telephone number
for the WTC is listed under the government section for the City
and has a city exchange.

The City Council passed the aunthorizing Resolution so that
the City Mayor could enter into the Agreement. The Resolution
plainly states that the City obtained the funds from the federal
government, and the City planned to establish the WIC for the
sole purpose of operating a public transit service for the City
with those funds. In fact, the City officials and designees
served as planners whe formed the WTC, evidencing a unity of
interests. The charter of the WIC provides that the arrangement
astablished with the City is intended to maximize the financial
gsupport from the community, the state government and the federal
government (Joint Exhibit No. 1, p. 1).

The result of finding a joint employer relationship undex
the Act is twofold. First, the City is subject to the Act's
jurisdiction regardless of the status of the WIC. Second, the
City and the WTC together, as the joint employer, employ more
than twelve persons, which meets the jurisdictional definition of
an employer. As the joint employer, both respondents are jointly
and severally liable.

Jurisdiction over the WTC also is a result of state action.
The WIC is an arm of a political subdivision, the City, which is
subject to the Act. The WIC is subject to the Act as an employex
because of the symbiotic nature of the relationship between WIC
and the City of Weilrton as well as the fact that the City
delegated a public function to WIC.

The standard to be applied for state action where a private
entity is part of a symbiotic relationship with the government is
found in Queen v. W. Va. University Hospitals, 179 W. Va. 95, 365
S.E.2d 375 (1987) (finding that West Virginia University Hospital
is a state actor in a wrongful discharge case). 'In Queen, the

court held that, "All that is necessary toO determine if an entity

‘gee footnote 5, infra.



1s a state actor . . . is to evaluate the nature and extent of
state Involvement so as to determine if its actions are fairly

attributable to the state."” Id. (quoting Burton v. Wilmington
Parking Authority, 365 U.8. 715, 722, 81 §. Ct. 856, 860, 6 L.
Ed. 2d 45 (1961) (emphasis added)). The Court relied on the case

of Burton v. Wilmington Parking Authority, 365 U.S. 715, 81 S.
Ct. 856, 6 L. Ed, 2d 45, (1961), in deciding that the question is
whether the state has "so far insinuated itself into a position
of lgterdependence « « . that it must be recognized as a joint
participant in the challenged activity." Id. Such a
determination can be made "only by sifting facts and weighing
circumstances." Id.

The above joint employer analysis also serves as proof under
the state action standard. But some of the most telling proof
comes from the affirmative assurances given by the City, pursuant
to thée Urban Mass Transportation Act (UMTA), that the City has or
will have "satisfactory continuing control® over the use of the
facilities and the equipment. See 49 U.S.C.S. Appx.

§ 1602(a){2)(a)(ii). Exercising "satisfactory continuing
‘control” implies an ability to ensure the safe operation of UMTA-
assisted facilities and equipment. 53 Fed. Reg. at 47,169.
Congress has specifically authorized UMTA authority over safety
in § 22 of the Act, 49 U.S.C.S. Appx. § 1618. Controlling safety
‘means, in part, controlling the terms and conditions of
employment of those employees at the local level. One example of
the control being exercised has been the mandating of drug
testing of all employees who perform safety-sensitive functions,
which includes bus drivers.’

State action is also evident by the WTC's employment policy,
which requires city residency. The WTC is behaving like a city
by having such a requirement. The City has almost an identical
residency requirement for its employees. Private enterprises do

UMTA proceeds on a case-by-case basis, evaluating each
locale individually and directing local government entities to
effect workplace plans, such as employee drug testing. Under
Section 22, the Secretary of UMTA "may withhold further financial
assistance . . . from the local public body until he {the
Secretary] approves such plan and the local public body )
implements such plan." Section 22, Urban Mass Transportation
Act, 49 U.S.C.S. Appx. § 1618 (emphasis added). Thus, the

- employment relationship between WTC and the City 1is dlreq?ly , }
affected by the control which the City, as the local public body, -
‘may (and does) exercise pursuant to federal law. Here, the City
has affirmed that it has sufficlent control to develop any
necessary plans and to impose the plan upon the WIC operation.
The record discloses that Jeffrey Franczek has al;eady been
subjected to such control via drug testing; the City's continuing

control is very real.
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not care where their employees reside as long as they can perform
their job duties. A city, however, is unique because it obtains
certain benefits from a residency requirement. 1In one respect, a
residency requirement results in the city's employees having a
stake in the success of the programs because they stand to gain
from the programs and they pay for them through taxes. A less
wholesome benefit is vested in the elected city officials who can
exercise a certain amount of leverage over their constituent-
employees. The WTC is benefitting from the residency requirement
just like the City because the WTC is carrying out a public
function, like a city.

State action is further indicated by testimony on the record
from the City that the WIC could not deliver a transit service
without the City, although it could exist as a legal shell. The
City decides what the service area is and whether WTC will
expand. The City houses the employees and buses on a daily basis
and keeps the buses in good repair. The City undertakes all of
the grant application work to ensure that the bus company will
receive federal funds through the City, and requires monthly and
annual reports, above those required for grant applications,
pertaining to all aspects of the operation, including employee
accountability. There is no suggestion by either respondent that
the private corporation acts like a private business or market
competitor. The WTC accepts all of the benefits of the City's
resources because 1t serves the public function of a public mass
transit system envisioned by the City. Lastly, Mr. Franczek
considered himself a City employee. Obviously, the state action
has not been lost as legal fiction.

The culmination of the particular facts of this case leads
the Commission to find that the WIC is an arm of the City. Thus,
the Act applies to the WTC just as if the WIC were a political
subdivision by definition because of the City's symbiotic and
beneficial relationship with the WIC. It is important to note
that the City had very good intentions when it undertook to
provide the City with public transportation. The close,
symbiotic relationship which subjects the City and the WTC to the
jurisdiction of the Human Rights Act has also been heralded by

public transportation experts as a "perfect relationship.®
Simply, the respondents must assume the liability where they also

assume the benefits.

- Lastly, the Commission recognlzes the legislative intent
that the Act reach unlawful conduct through the state law which
has been enacted with the aim of being substantially equivalent
to federal law. Under the Rehabilitation Act af 1973, Section
‘504, jurisdiction over the WIC for the discriminatory act
complained of by Mr. Franczek would be based upon the fact that

i i ber of
+he WTC receives federal funds reggrdlass of its num
employees or 1ts relation to the City. 5See %9 Q.F:R._Part 27. 7
The Commission does not hold, howevexr, that jurisdiction over the

6



WTC is justified merely because of its receipt of public funds.
Rather, the particular facts and circumstances of the
relationship between the City and the WTC regarding the terms and
conditions of Mr. Franczek's employment support a finding of
jurisdiction over respondents and liability for Mr. Franczek's
unlawful termination.

6. The administrative law judge's finding is affirmed,
which finds that as a result of the respondents' unlawful
discrimination the complainant is entitled to an order of
reinstatement to the same or a comparable position.

7. The administrative law judge's finding is affirmed,
which finds that as a result of the respondents’' unlawful
discrimination the complainant is entitled to an order requiring
the respondents to cease and desist from engaging in unlawful
discriminatory employment practices.

8. The administrative law judge's finding is affirmed,
which finds that as a result of the respondents’' unlawful |
discrimination the complainant is entitled to an order of front
pay until reinstated in the amount of-$1,676.63 per month, plus
any increment or across-the-board raises he would have received;
backpay and interest in the amount of $42,212.28; and incidental

damages in the amount of $2,3850.00.

k%
It is the ordér of the Commission that the Administrative
Law Judge's Final.Decision be attached hereto and made a part of
this Final Order, except as amended hg;ein“byuthisiFinal Order.
By this Final Order, a copy of whicﬂ shall be sént_by
certified mail to the parties and their counsel, and by first

class maii to the Secretary of State of West Virginia, the



parties are hereby notified that they may seek judicial review as

cutlined in the "Notice of Right to Appeal” attached hereto.

It is so ORDERED.
WEST VIRGINIA HUMJ

Entered for and at t§+éf%recticn

Rights Commission thlSC§£2 day of d

(N RIGHTS COMMISSION

of the West Virginia'ﬂuman

Q[Ltbﬂff'

Charleston, Kanawha County,

r

1994,

in




BEFORE THE WEST VIRGINIA HBUMAN RIGHTS COMMISSION

JEEFFREY R. FRANCZEX,
Complainant,

v. DOCKET NUMBER: EH-378-51

WEIRTON TRANSIT CORPORATION
dba CITY OF WEIRTON

;‘ Respondent. -

ADMINISTRATIVE LAW JUDGE'S FINAL DECISICON

-A.
BOILER PLATE

‘i‘his mattear came on for hearing on 26 and 27 April 1993 in

- Han'cock County at the Hancock County Courthouae,'ANew Cumberland, Wast
V;Lrginiﬁ. The complainant, Jeffrey R. Franczek, appeared in person:
the Comissiori app?ared by Deputy Attorney General Mary C.
Buchmelter; the raspondent, Weirton Transit Corporation, appeared by
~ -"its perscnal repragentative, Carl Fodor, and by its attorney, Jeff
Rokisky; the respondent, City of Weirton, appeared by its attorney,

- ..Icaseph B. DiBartolomeo. " ‘ 7 . )
I have read the transcript and the parties propdaed fii:tdri_ngs‘ of -

,fact conclusions of - law and argument in support thereof Whereu the
T i "r-testimany of any witness is nct consistent with the findinqs of fact
L as stated her.ein, that teat;{mony was not credited. Where any finding
df fact should have been labeled a conclusion of law or yic:e versa,
it ahbu]_.d "be so read. The findings of fact are based upoﬁ the -
-fétf_ide#ca pfoduc_gd taking into account each witness' motive, ét”até,bf_




mind, strength of memory and demeanor while on the witness atand and

considering the plausibility of the evidence in view of the other

avidanca of racoerd.

B.

FINDINGS OF FACT

1.._“‘: Ccmplainmt~~: is a white male and a resident of Wast
Virginia. He qrnduitad from Qak Glen High School in New Manchaestaer,
*-wWegt Virginia in 1977 -*"He has worked steadily in a variety of joba
since qiréduation. In the late summar of 1990 complainant applied for
a position at Weirton Transit Corporation, the ﬁus company for the
City of Weirton. He waa interviewed by Carl Fodor, Transit Manager
of 'Weirtou Transit Co:pcratién. Franczak was hired for the position
and began work on or about 20 Auguat 1990.

2. He rode with another driver until he was familiar witﬁ the
route. He was instructed in the necessary maintenance procedures
| before ‘!;;ltinq cut the bus and when returning the bus. Since ﬁi.s
employment was prior to the recent regulations whic"h require
commercial driver's licences he was .able to Dbagin empléymeﬁt

immediately.

3. While working | as a bus driver, complainant A__,wvcrked B‘Ionday;
'!:_hroqth Friday at ieast 40 hours per . week. At :ftix;:?s‘_ he worked

c;v‘ertime. His average work week ‘was approximately 44 hours per )

week. At all times while in the employ of respondents, Franczek was

directed to live in the City of Weirton, as were emg}.oyees of the

N ACigy. ’ - ’ e . " o - N : T -



4. Mr. Franczek was a full«time aemployeas. He was paid
approximataly $7.25 per hour. Ha racaived life insuranca and full
madical insurance under the State of West Virginia medical care plan
(Wast Virginia PEIA) for which Weirton Transit Corporation pays
monthly premiums. Ee was also issued a uniform.

5. Franczek enjoyed his employment. He was competsnt. He came
to‘ know pecple on his route and became friendly with the ragular

customers. He had nc accidents, traffic tickets, or disciplinagy

_féﬁorta. He felt that he had found the perfect job for him and

-eb,ja:fed the employment security it offered. .

6. Although Mr. Franczek's professional life was going well,
he was having ‘prcblems in his personal life. Shortly after beginning
his employmant his relationship with his significant other tock a

- turn foxr the worse, He moved out of the apartment that he shared

&fitl":. her and moved into an apartment alone. Tha break-up and his
livind arrangement affected “him emotionally. He realized that his
drinking c;ould get out of hand and decided to seek help. At no time
during this peried did Mr. Eraﬁczek drink while on the job or repox;:
for work under the influence of alcohol. In fact, respondents have
never iﬁtimated that he had. There are. no di’scipliz:;ary -repor‘t:s or

allegations of impr-cpex: behavior. Mr. ;‘ran’czek's alcohol abuse, such__

‘as it was, occurred off the worksita.

7. Early on the moming of approximately 8 November 1990

E‘ranczak callad the addiction recovery program at st. John's Medical

Center in Steubenville, Ohio and asked for help. He was instmctedr

. to come in immediately. He went to the bus garage and arranged f£or

 someone to cover his shift. He went to St. John's and was urged to

ma-n



stay and -enroll in their 30-day inpatient rehabilitation program.
Franczek immediately axpresgsed rasarvation about his ability o
commit to a 30-day stay. He communicatad hia concern about his
employment and was assured that everything would be alright. His
therapists agreed to talk to his employer and, in fact, did talk to
Mr. Fodor about their recommendation that Mr. Franczek commit to the
30-day hoapitali#aticn. Mr. Fodor assured both Mr. Eru;czek and the
rehabilitation fi:;am that a job would be awaiting Mr. - Franczek upon
his completieg o£ his rehabilitation program.

8. Complainant stayed for about three weeks raf:her-' than for
the entire 30#day program because of insurance coverage problems.
His therapist nevertheless considered him to have successfully
c.cmplated the program. He presented himself at Wairtem Transit on
appiroximately 3  December 1990 fully  expecting %o reau#e his
employment. He felt well and confident that he had overcome his
pral:;lem. Ha loocked forward to returning to his job. He met that day
with Carl Fedor who told him that he (Franczek) could not return to
work u'nti]. aft:ert a meeting about his reent::y into employment. Fodor
said they might have to | "probata” him for awhile before he c<ould
drive. Eranczek -stated that ha haci no problem with that and would do
whataver was necesgary to prove himself. Ecdcr told Franczek that he
would try tc find him another fob w::.th the City. -

U 91 Although E‘ranczek wanted to be retumed to his job and
never doubted that he could perfcm the duties,’ he was agreeable to
‘.any jéb. . Franczek was never put to work by Carl Fodor and, on

approxima.t;ly 28 December 1990, he received .a letter <£rom Fodor



(datead 20 December 1990) officially <terminating “him from his
position due to "personal reasons”.

10. Complainant was terminated baecause he had entered an
alcohol addiction program.

1l. Franczek was devastated and emotionally damaged by the
termination. He was humiliated and embarrassed.

12. “There is a contract betweaen the City of Weirton (City) and
Weirtqq}ééranait Corporation (WTC). It states that "it is the
. determination of the City of Weirton that an agreement be antered

-with théﬁﬁeirton Transit to 'operate a demonstration of public mass
" transit service for the City of Weirton.' "

13. WIC legally obligated i%self to "begin and maintain a
public transit servica over and upon the streets of the City [of
We%FthI." Although WIC has control over its own employees, it can
"aupervise, avaluate and recommend to the City any necassary
discipline‘ of City employees. Weirton Transit cannot extend more
than ten per cent of its service beyond the City limits of the City
of Welrton unless it has the approval of both the Mayor and the City
Council, along with the Weirton Transit Board.

14. Weirton Transit Corporation provides to the Mayor,'the City
Manager, and the City Council an annual budget for operation of the
public t¥an31t sexrvice. in addition, WIC must and does prcvide to;
the Mayor, the City Manager, and the City Council monthly reports of;
its ' receipts, expenditures, budget , revisions, and pertinent
performance data such as "riéership”. WIC must submit audited
financial reports to the City annually. WIC must submit any repqrts.r

necessary for the City to acquire government subsidy for WIC.




15. Both the Mayor and Tranait Manager Fodor are non-voting
members of tha WIC Board of Trustees ("Board™). The Mayor's
representative as Becard member was James Lord, the City Manager.
During Franczek's employment, Mario Pipinos was both a Board member
and Welirton City Council member. WTC is atill obligated
contractually to "obtain Director's and Officer's Liability Insurance
on its Board of Trustees,” which includes tha Mayor. The City allows
the Beoard to conduct its maati_n'égs in a large room on the sacond floor
of the City Building. No other private corporations conduet meetings
.in the City Building. | |

16. The City-WIC contra;:;: expresaly statea that any extension
of service must be approved by both the Mayor and City Council aleng
with the Weirton Transit Board. The minutas from the Board meeting
of 17 September 1990 revealed that the Transit Director told the
-Bcard that the City Council had approved an extension of transit
service to New Cumberland. | -

17. The WIC Board has its office in the Weirton City Building.
WTC is the only private corporation that has an office in the City
Building.

18. A typewriter is the only capital item that Weirton Transit
owns. All other office- equipment items, such as the desk and
-' .cabinets, ‘.are owned by thé Cify of Weirtor;.ﬂ “jzhe__ City uses its paihx%t
. to -provide painted delineations to 'jmari“_tha bus . stop 2o;§ea “in ‘the
| -_‘-City' 6f Weirton. The City "purchasé‘s bus;eg and” iéé.sea thexﬁm to WIC.
7, The t City provides to WIC the aervice"s of garage storage and
maint;.enance for tﬁe buges. The City leases nt:hrmee buses to WIC for
 §1.00.



19. The City provides Weirton Tranait with photocopying
materials and services, garbage and trash removal services, watar
supply services and waste water disposal services.

20. The City pays for lighting, heating and cooling servicas
for WIC.

21. 7The City receives operating subsidies from governmental
sources, auch as Federal Tranait Administration and Urban Maas
Txansportat#gn Administration, and givgg them to WIC to enable it to
cover operating expensea and capital e#ﬁenditures.

22. WIC, with approval of the City, established transit service
between Weirton and New Cnmbe?land"for several months and then
disccntinued it.

23. Ther Transit Director regqularly attends City Council
Vmeﬂtings. He also regularly attends ‘the City's department head
weekly meeting to inform the department heads about WIC's
performance. The Transit Manager and the department heads from the
City's Street Department, Public Works Department, and Police
Department méet together weekly to effectively communicate between
depa&tments. |

24. I do agree with the following of respondent’'s assertions
concerning the relationship between the City and WIC: WTC‘has its
own éqardﬁ ‘o_f Directors, separate frc_:m ’t‘he City of Weirton'.é City

igéugqil;- ﬁ?&'g employees are éaid by;ﬁTc, not the Cityrof"Weirtoné
" éhe ciﬁy of . Weirton has a formal j&b ';;.srocess -which none 'of WI‘C'#
;mployees or applicants have gone throuqh; and - the method that the

City of Weirton's City Manager participated in the day-to-day



oparations of the WIC was as a member of their Board and through
participation in their Board meetings.

25. WIC does not have 12 employees, unless its employees are
aggregated with City employees, in which case it has wall over 12
amployees.

26. Findings concerning cost, wages and benefits are sef out in

the Reliaf portion of this Order, infra.

Cc.

. ,_ " DISCOSSION

1. The History of Federal Laws Protecting Alcohelics

As the Attoi:ney General points out, it is well established in
Ied\aral law (after which +the Human Rights Act is modgled) that
recovered alcoholics™’ are deemed handicapped and entitled to
protection from discrimination based upon that handicap unless the
respondent demonstrates that the absence of such a handicap is a
relevant job q&alification.' For this proposition the State cites
Rajilway Labor Executive's Association v. Burnley, 839 F.2d 575 (9th
Cir. 1988); Burka v. New York City Transit Authority, 680 F.Supp.
590 (S.D.'N.Y. 1988); and Pushkin wv. Regents of Univer;sitx of

‘Colorado, 658 F.2d 1372 (10th Cir. 1981).

1/ The designation of one as a recovered or & recovering alcoholic is a

matter only of samanties. In the book Alcoholics Anonymous, A.A. World Servicas,
- Ine. (1939), from which the organization derived its name, the title page indicates

that it tells ths story of how alcoholics recovered frem thair condition. The
terms are -used interchangeably herein and no distinction should be infarred by

?their altaernative use.




—.

In 1973 Congress passed Title V of the Rehabilitation Act, which
included the Cfirst federal laws prohibiting discrimination against
pecpla with disabilities, including recovered alcoholics and
addicts. Section 504 applies to all programs and activities that
receive federal financial aasistanca,z/ such as WTC. {See
finding of fact no. 21.)

Section 504 was patternad after Title VI of the 1964 Civil
Rights Act, which - prohibits racial discrimination in federally

assisted programs, and Title IX of the Education Amendments of 1972,

-which prohibits sex discrimination in federally assisted educnﬁj.qn

| programs, Section 504 provided aimply that:

"No otherwise qualified handicapped individual in

. the United States,...shall, soclely by reason of

his handicap, be excluded f£rom the participation

in, be denied the benefits of, or be subjected to

. ~ discrimination under any program or activity
' receiving federal financial assistance.” :

Section 504 was the forerunner of +the 1990 Americana with
Disabilities Act (ADA) and the source of many of . the specific
requirements adopted"" by the ADA. The ADA prohibitgs discrimination
against individuals with disabilities, including racovering
alcoholics and drug addicts.

Section 504 and _the ADA generally focus on preventing
discrimination aqainsﬁ individuals with functional limitations, such

as viaion or mobllity impalrments. _ Thus, althcugh many of ‘the

' . specifz‘c requa.rements do not relate spe01f1cally tc people "in

2 Complainant could have brought this action bafcre tha U.S. Department of

'rransportation pursuant to 49 CFR Part 27. There is n¢ requirement that an antity )
havo any certain number of employees in order to be coverad by Sac. 504, :
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recovery” (to put it in the vernacular), many requirements of the
statutes are important to eliminating discrimination against such
parsons. In all of the statutes {(and in our Human Rights Act), a
"disability” (or "handicap") iz a "mental or physical impairment that
substantially Llimits one or more major lifa activities,” and an
individual with a disability is one who has such an impairment, has a
history of such an impairment, or i3 regarded as having such an
- impairment. S -

| The legislative history of the astatutes makes clear that
-alcoholism and drug addition are included in the definition of
digability, and coverage of these conditions i3 not open to dispute.
A perscon with a "history” of alcoholism or addiction is alsc covered,
so “"former" alccholics and addicts are also included. A persen in
recovery, such as Mr. Franczek, may ' be considered a "former”
alcoholic or addict, father than a current alcoholic or addict under
federal éuidelines. The Equal Employment Opportunity Commission
(EEOC) 'I.’echnical Assistance Manual says that a person who is addicted
to drugs, but is no longer using, is protected from discrimination on
the basis of "past drug addiction” rather than a current addiction.
(EEOC Manual at VIII-3.) Because people in recovery are covered in
'éither case, any question of whether addiction is a permanent
condition does-not affect their rights under the statute, nor Mr.
| E'z:anczg?;"s: under the Human Rights Act. u |

_ The 'ADA ~does not -prohibit discrimination based on an
individué_l's- current ‘illegal use of drugs--"controlled substanées“

as defined undefﬁfedéral law. Alcohol is not a controlled substance,

8o its use is not covered by this exception. The use of alcohol or

other drugs 15 not ‘a disabifity, a0 it is not protected under the
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ADA, but addiction to alcchol or drugs is a disability, so
aleoholics and addicts generally are protected from discrimination so
long as they are not using.
As explained in the preamble of the Department of Justice's

ragulations implementing Title III of the ADA:

"The statute also distingquishes between the usae

of a substance and the status of being addicted

to that substance. Addiction is a disability,

and . addicts are individuals with digsabilitiesn
protected by the Act. '

* * %

Congrésa iz}tenéed to deny protection to people
who engage in the illegal use of drugs, whethar
or ‘not they are addicted, but to provide
protection to addicts sc¢ long as they are not
currently using drugs.” (56 Federal Registar
35,561 (July 26, 19%91).)
The EEOC'a requlation implementing Titla I (employment) of the
ADA does not define "current"” illegal use. “The Department of
Justice's regulations define it as "illegal use of drugs that
occurred recently enough to justify a reasonable belief that a
person’'s drug use is current or that continuing use is a real and
ongoing problem.”™ (28 CFR §35.104; 28 CER §36.104.) Apparently,
in ozjder for an alcoholic who does not use illegal dmgs to lose his
protection under the Act, he would have to drink and commit job

related infractions such as appearing at work intoxicated, excessive

_absenteeism or the like. This is not _clear,'_-hcwever, ‘and will havew

e

- to be clarified by interpretive decisions. In any event, it is not:

- relevént'tc this claim.

For people newly recovered, there may be some question about

-‘whether past illegal drug use is recent enough to be considered .

":c{;’;‘ragt",_ A pé"sitive result on a drug test is considered sufficient -

-11-




to establish “current” use (assuming that the test accurataly
identifies a controlled substance and the use is not legal). ({(EEOC
Manual at VIII-2.) A person who is currently participating in a
supervised rehabilitation program is protected, however, if he or she
is not engaging in current illegal use of drugs. {So, too, is an
alceoholic in treatment protacted, of course.)

The statutes also provide that 4pe.cple who have successfully
completed a supervised drug rehabilitation program or have otherwise
been ;‘ehabilitated successfully (such as Mr., Franczek) ars protacted
-from discrimination on the basis of ‘addiction so long as they are not
angaging in current illegal use of dmltés. The phrase "have otherwise
been rehabilitated successfully” idncludes rehabilitation through
programs such as Alccholics Anonymous or Narcotics Anonymous.

3 Both s_ection 504 and the ADA specifically authorize a covered
entity to exclude people with digabilities 1if thelir participation
would pose a "direct threat” to the health orr safety of others, (The
"direct threat” language is included in Titles I (29 CFR
§1630.2(r)) and IIT (28 CFR §36.208) of the ADA, and the concept
is ined:'pcrated under other provisions of section 504 and Title II

(see Title II preamble at 56 Fed. Reg. 35,701).) This concept is

likely to he api:lied in situations involving recovered people. For
example, 'én-» employer could argue 1t:‘.hat: it can refuse to hire a
-"7racezitly' recovered alcoholic because her employment in a sénsiﬁive'
ﬁjob t\;m;ld r‘es‘u‘ltmin a <A:1ire~.“c:t threat' to othéwrs, ‘c;r ;Ma state 1iqensix{g )
authority may argue that a recently recovered addi-ct is not qualified

for a license for the same reason.



Because arguments about safety have oftsn been used to Justify
discrimination against individuals with disabilities, the regquiations
establish specific requirements for excluding an individual on the
basis of a "direct threat”, These requiremants were intsnded to
address situations involving people with AIDS or HIV infection, but
they apply equally to any situation where safaly concerns are used to
justify exclusion of an individual with a disability. The basic
princ_iple is that there must be a significax;i_:ﬁl' risk of substantial
harm, and that the detarminatidn cannot be based on generalizations

.Or stereotypes about the effects of a particular disability.

For a person in recovery, the risk would generally be the
possibility of relapse and the harm that would result. The factors
that are important in apﬁlyinq direct-threat analysis to these cases
ar% the severity of the risk agd tha probability that the injury will
#ctually occur. | | |

Est;blishinq the severity of the risk would involve detarmining
thé amcunt of harm that could zjesult if the person relapsed. Where
ralapse wcﬁld be unlikely to result in sﬁﬁstantial harm, the
possibility of its occurrence would not rise to the level of a direct
threat. For example, a clerical worker is unlikely to threaten the
w"haalth or safety of others," even if he relapsed and began coming to

wcfk while impaired.ﬁ In this situation, the employer could not
refuse to hzre the individual before the relapse, but could fire the

7 person for unsatisfactory performance after the relapae
In other 'situatlcns, however, a relapse could ~result in a
- nrsignificant risk of sx_t_bstantial harm. For example, an airline pilof

in relapse mighf attempt to fly while intoxicated and cause a serious
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accident, or a person with a license to practices medicine could
injure a patient.

In auch situations, it would be appropriate to consider the
sacond factor: the probability that relapse would accur. This

determination requires an individualized assessment based on

reascnable judgment that relies on current medical knowledge or the

best available obijective evidencs. The requirement for an

"individualized” assessment means that the garticuiar individual's

condition must be considerad.

- For someone in recovery, predicting the possibility of ralapse
may be difficult. The length of recovery would be iﬁportant. but the
ingquiry could extend to other factors. The EEQC's list of rolevant
avidence to be considered includes: |

. "input from the individual with a disability, the
" exparience of the individual with a disability in
pravicus similar positions, and opiniong of
medical doctors, rehabjilitation counselors, or
physical therapists whe have expertise in the
disability invelved and/or direct Xnowledge of

the individual with the digability.”

Cther factors that are considered in determining whether a
person may be excluded under “"direct threat” analysis include the
-duration of the risk and the possibility that it could be mitigated
by reasonable aocommodatlon or modifications in the program. Because

the possihillty of relapse ia not limited to a spec1fic time peried,

: the "duration” of'the rlsk will generally not bhe a factor in cases -

o involving people in recovery‘

3 The foregoing analysis of the history and scope . of federal protection for-
el _ {Feotnote Continued)
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. individual is...handicapped...."

2. Analyvsis of Complainant's Caase.
West Virginia Code §5-11-9 states that: "{i}lt shall be an

unlawful discriminatory practice, unless based upon a bona fide
occupational qualification...{flor any employer to discriminate
against an individual with respect to compensation, hire, tenura,‘
terms, conditions or privileges of amployment if the individual is

able and competent to perform_ the services required even if such

Although the West Virgin;i.a Supreme Court of Appeals recently
stated the criteria for éstablishing a prima facie case of unlawful

discriminatory discharge due to handicap in Morris Memorial

Convalescent Nursing Home, Inc. v. WV Human Rights Commission,

214555, (WVSCA 21 May 1993), this case does not fit neatly into that
~template. There the Court set out, in Syllabus point two, what a

- complainant must prove when an employer is asserting that it did not

discharge the complainant due to his protected class status. It is

unwieldy in this instance as the'" réspondent admitted--indeed

© - {Footneta Cdntinuned)

. recoverad alcoholics borrows heavily and quotes dizectiy from a paper published by

- _U.S. Department of Justice Attorney Sara Kaltenborn, an employee of Justice's Civil

Rights Division. Her article is described as expressing her views, rather than the

. Department's. After I had excerpted her article as appears above, I spoke with Ms.
. .Kaltenborn. She advised me of the existence of the Department of Tranmsportation's

procedure, set forth at 49 CFR Part 27.123(b), whereby federal funds will be pulled
from grantees who have violated the Rehabilitation Act, as WIC has here, unless the

grantee remediates its violation. Inasmuch as she simply pointad me to existing
. law, I do not feel the need to afford the parties an opportunity to respond, other

than on appeal, to the advice I received from her. (See, Canon 3(A)(4) of a

- Proposed Code of Conduct for Administrative Law Judges, which I submitted to the

Supreme Court of Appeals on 16 Decembar 1992, a code of conduct to which I
voluntarily cunfom my behaviot.)__ : L SR I
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asserted--that it was discharging complainant precisely becauss of
his protected class status, namely being a recovered alcoholic. Hare
the raspondent, through its own witnesses, indicates that the basis
of its decision was "the possibility of an accident occurring and
pecple coming back to us”. The respondent stated that it made its
decision "from a risk point of wview™. In othar words, complainant
was discharged because of his handicap.

It. seems to me almost tautolegical to -analyze whether a
compiainant has made a prima facie case under h!o;:ris Memorial where
-a resp_ondgnt asserta that it did, indeed, diacharge a complainant due
: .t.o his ﬂandic’ap status as that defense eésentially makes ocut the
complainant's prima facie case. Nevertheless, tautolegical though it
"may be, I do find that the complainant atated a prima fécia case
under Syllabus point two of Morris Memorial. "

First, as a recovered alcchciic the <c¢omplainant meets the
definition of "handicapped”. Second, he is a "qualified handicapped

person". "A 'qualified handicapped person' under the West Virginia

Human Rights Act is one who is able and competent with reasonable
ac:c:ommodation, to perform the essential functions of the jok in
question.” Id. at s8Syll. pt. 3, gciting Coffman v. Board  of
Regents, 386 S.2d 1 (Wv 1988) (emphasis in original). There was no
dispute that complainant was well qual:.fied to perfom his duties as
" a bus driver and his drinkinq had never been an isaue. In fact

«therem was never ‘even a suggestion by the employer that it had any—“
idea that he had a dr:.nking —pr_oblem. It is plain that he was
qualified to perf};m the duties of a bus driver. All that s'tood in
. the ﬁay of his ‘doing so was the requndents‘ stereotypical and
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ill-informed prejudices, Third, all agree he was discharged. he
supposae the dispute, such as it was, ravolves around whether
complainant is a "qualified handicapped person”. The plaintiff bears
the ultimate burden of proving that despite his handicap he is
qualified. Doe v. New York University, 666 F.2d 761 (2nd Circuit

1981). I conclude that the complainant did indeed meet this burden
of persuasion.

Further, the respondent offered Wgo avidenca whatever ;to
damonstrata that the complainant's handicap was relevant to tha job
‘qualifications. No transportation experta ware called. No data was
introduced relative to the frequency with which recovered alcoholics
are involved in vehicle accidents as compared to the general
population. No medical experts were called to demonstrate that being
a gecoverad alcoholic impairs one's ability to perform the essential
functions of the bus driver's job. No evidence was introduced
con&erninq the likelihood of relapse. No evidence was introduced
which tended to suggest that one who had never drunk on the job wcqld
be mofe likely to do so after having recovered from alcoholi&m.
There was not even any evidence that respondent Weirton Transit
| Corporation had anecdotal negative experience with recovered

alcohclics.

a

Rather,_(somawhat amazzngly) to the extent that the respcndent

“ _ even tries to argue that it was justified in discharging the

ccmplainant ‘due to. his alcoholism, it does so slmply by throwinq up

the stereotype concerning ‘this particular handicap. | It apparently'

relles 6ny the defanse, "Why, ‘everyone knows you can't have a
recovered alcohelic driving a bus’" to save the day. Analytica;ly,
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their defense strikes me as identical to the following:  “Why,
averyona knows blacks can't eat at the same counter as whites!"”

In the context of this case, judicially recognized defanses
available to the respondent are as follows: (1) its decision was
based on a bona fide occupational qualification; (2) complainant's
impairment precluded him, with or without reascnable accommodation,
from safely and adequately performing the essential elements of the
job;4/ or (3) continued employment. of the complainant  would
... impose undue hardship upon the respoﬁé&nt‘ Prewitt v. U.S. -Postal

‘.Service, 662 F.2d 292 (5th Cir. 1981). _ 7
The EBHuman Rights Act pravide& an“excéption to the prohibition of
handicap diserimination when such discrimination is based upon a bona
fide occupational qualification. However, in order to establish a
bcqa fide occupaticonal qualification, the respandgnt must prove that
all or virtually all ﬁersons with the complainant's particular
‘handicap would be unable to;perfcrm the essential functiona of the
job of a bus driver or that the job camnot be safely performed by a
pefson with complainant's handicﬁp even with reascnable
accommodation. The record is devoid of any evidence presented by the
reaspondent which establishes a factual basis for determining that all

or substantially all recovered alcoholics could not safely and

4/ Tha issue of reasconable accommodation was not raised by the complainant,
nor comsidered by the respondent prior to discharge. One imagines that it wouldn't
be too difficult for the dispatcher to sniff the complainant's breath and observe .
_ his appearance if there had been any reason to_suspect that recovating from
,-alcnholism night eause- bim to stact coming to work’ drunk. . -
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efficiently perform the duties of a bus driver. Weeks v. So. BHell

Telephone & Telegraph Co., 408 F.2d 228 (1969%).

The respondent apparently does maintain that complainant's

impairment precluded him, individually, £from safely and adequataly
performing the easential elements of his job. The record again
totallyr belies respondent's contention. Tha respondent praesented
ho evidence to this effect.
o Respondent's "risk" Jjustification of its decision--that it
,te.nr.:;ninated the complainant on the basis. of a belief that the
-complainant’'s disability created a risk of.'.t‘uture injury to himself
or 'o*l;.hers--is' thus similarly rejected. ﬁiclusion of an employee
because of the risk of the future worsening of the employee's
condition has been determined ih many ju_risdictions to constitute
- illegal discrimination, absent a showing by the employer of undue
hardship and of | a . factual Dbasis te believe to a reasonable
probability that continued employment of that employae_ would be
hazardous to the health and safety of the handicapped employee or
others. -Buczms Erie Co v. DILHR, 280 N.W.2d 142 (Wis. 1979)..

Stated simply, the complainant has .austained his c¢laim of
handicap discrimination.

F ]
.

3. The Respondents are an Em_gloler Under the Human 7Rig§ts Act

o The more difficult question by far, is whether the . respondent‘
City of Weirton -1 employees should be counted towards - the total
number of employees in order to “make the respondent w'rc answerable

for its blatant dlscrimlnatory conduct. The fact that the Clty'



itaelf followa a lawful and progressive policy with respect to its
racovearad alccholic employeas, including those who area truck drivers,
makes this a particularly sticky wicket.

The State essentially concedes that under traditional federal
tasts for determining whether the jurisdictional threshold number of
employeeas are present, complainant loses. (Notwithstanding that the
Rehabilitation Act hasg no "minimum number of employees”

requirement.)} OQur Court hasn't vet addressed this issue, but several

... Cases are percolating through the system at present which will

-provide the Court an opportunity to aspeak. (I have threé in which I
will i=sue decisions this month.) '
Qur definition of T"employer"” i3 broader than the federal

definitions are. Code §5-11-3(d) states that the "tarm 'employer'
means the state, or any political subdivision thereof, and any person

employing twelve or more persons within the atate"”. "Person” means:

"one or more individuals, partnerships,
agsociations, organizations, corporations, labor
organizations, cooperativaes, legal
representatives, trustees, trustees in -

bankruptcy, receivers and other organized groups
of persong.” Code §5-11-3(a). (Emphasis added.)

Title VII of the Civil Righta Act of 1964, 42 U.S.C.§2000e
et  seq. and the Americans With  Disabilities  Act, 42

U.s.C.§12101 f.;g seg., -in their definitions of T"employer”,

'require__..thit an entity have more employees than the State Et_iman'
Rights -Act requirés; they are thus more narrow than the Human Rights
Act. Likewise, the defiﬁition of “persqn", coﬁtained. within the
dgfinition of employer is ﬁore narrow under both Title VII and the

ADA than under the Buman Rights Act..
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The Title VII definition (incorporatad into the ADA by
rafearence)} of "person”:
"includes one or more individuals, governments,
governmental agencies, political subdivision,
labor unions, partnerships, associations,
corporations, legal representatives, mutual
companies, joint-stock companies, trusts,
unincorporated organizations, truastees, trustees
in (bankruptecy] or receivers.”
Conspicucusly absent from the federal definition is the phrase
"other organized groups of persons”, as found in the State Euman
Rightas Act. It is thus clear from the fact that the State
-Legislature made the HRA applicable to employers with fewer employees
than required under Title VIfhand thé‘ADA, and from the fact that
they make the HRA apply to "other organized groups of persons", while
naither Title VII nor the ADA have such application, that our
,Leq;slature intended the coverage of the BERA to be broader than its
federal counterparts. |
Asmpreviously stated, the respondent would be answerable to the
complainant for this violation under the Rehabilitation Act because
WIC receives federal funds from the Department of Transportation's
Federal Transit Administration and Urban Mass Transit
Administration. There is no requisite minimum number of employees

. under the Rehabilitation Act in order to invcker its protections. 49
QéR‘ Parf‘127.- I think it unlikely.'théé our Court would find ar
iﬂrviglafibﬁ ;hiéh caﬁ be reached in fédér%l law to be unreachablelugde:A
-z éhe;ﬁ;;ah‘Righfs Act ﬁhﬁn“thé Legiéiature has, as h@ré, ménifeste& 5
N plain inteﬁt théﬁ the Human Rights Act's reach should be broader_than-_

that of the ADA and Title VII. I thus conclude that the rela'tionship
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between WIC and the City, as sat out in the findings of fact above,
are encompassed within the phrase "other organized groups of persons”.

Finally, and alternatively, I accept the State's argument that
the Supreme Court of Appeals would find persuasive the dissent's
logic in Magsey v. Emergency Assistance Inc., 724 F.2d 690 (8th
Cir. 1984). I will not engage in the needless generaticn of paper by
rewriting that which the Attorney Ceneral has so cogently written at
pagaa 16 through 24 of her brief; rather, I incorporate it herein
.verbatim by referencs.

-

RELIEF

o, It is, accordingly, ORDERED that respondents shall reinstate
-complainant tc his former job or a comparable position. It is
further ORDERED that respondents shall pay complainant front pay in
the amount he would have received in total pay and benefits,
{$1,676.63 pg} month plus any increment or across the board raises “he
would have received) from and after the date of this Order through
the date of his reinstatement, such front pay to be paid in regular
biweekly ?nstallmgﬁts. It is further ORDERED that the respondents
shall pay .the wc::.‘:mpla:‘.é:xa.n:t: back wages plus 'préjudgm'ent interest in the
o amount cf 542 212.28. L --'__ S S T .

Substantial digression . is required at t:his point because the
Conmission continues to attempt to folst. upon complainants an improper

conservative method for calculatzng interest on back pay rather than

.~ the more liberal method provided for by - law. There c¢an be no -
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arqument that the Commission's new conservative method is not "fair";
it is. It is, however, contrary to the statute and inevitably inures
to the detriment of complainants. This anti-injured worker appro#ch
was sold to the Commission via the disingenuous device of citing

authority from gother jurisdictions which use compounding interest

approaches. Their approaches were derived from their law, not WQst

Virginia's. This was crafty and not straightforward because none of

the foreign jurisdictions cited have cur more liberal interest law.

‘I will not be surprised if the Commission éventually succeeds in

-convincing the Supreme Court of Appeals to allow--and perhaps even to

impose-~-this "better idea™ into the framework “of employment law and
possibly even personal injury law in West Virginia; conservative
ideas seem more palatable when they come from supposedly liberal
quﬁrters. (The Commission is liberal by statute. Code §5-11-15.)

In addition to arguably being legal error, it is unbe&ominq that

the Commission should lead an assault on rights already provided by

statute to injured wvictims. The Commission does not understand

what it has done in rejecting a relatively simple and liberal

statutory scheme for awarding interest and inserting in its stead a

conservative and more 'complicateds/ "better idea". Not only

PR 3 : . -

© 3/-The conservative "better idea" fs so complicated that it literally requires
either a coamputer program or hours of manual calculations for the data in a typical
case., That may be one of the reasons why the proper and legal method provided by
statute is as it is: simplicity, If the Commission is going to continue down this
road, then it must buy its ALJs the programs and computers to check the accuracy of
these calculations. Likewise, the Supreme Court will have to buy similar materials
for circuit court judgas In this case the "better idea” proved complicated enough
that the Commission's counsel didn t even get the figﬁres right See, supra, at

'pages 31 and 32, - o o - -
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has the Commission violated the liberality rule by taking a
conservative position on the calculation of interest, it has done so
in the face of plain and compelling statutory law and case law
requiring the more liberal result. Thers i3 absolutely no West
Virginia. authority, statutory or decisional, for the conservative
approach urged by the Commiszion (although there may well scon be if
the Commission continues to follow this approach).

Since the Commission does not understand what it has done “with
 interaat calculations and sincea it is recei#ﬁng its legal counsql
-from the proponents of this conservative policy, it should sbliqit
amicus briefs from the Trial Lawyers Assbciation; the Laﬁyers“Guild
or a similar organization that has the interests of the injured at
heart. The Commission should also have these individuals spend time
_wiﬁh the Commission to make sure it understands this issue,

I will next write a section showing the error of the
conservative approach tolinterest on back pay awards. I include it,
as indicated, in orders until either the Commission convinces the
Supreme Court of Appeals to use this anti-injured-worker approaéh or
until the Court tells the Commission it is wrong.

The correct method for calculating prejudgment interest on back
pay and o?her special damages (i.e. pre-~trial out-of-pocket lcssgs),

the only méthqd I find to have been approved by the Supreme Court
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of Appaalss/, the mathod which has never Dbeen disapproved by
tha Court, is as follows:

If a wrongful discharge of a $§10,000 per vyear
employee 1s today adjudged tec have occurred aight
years ago to the day, the prevailing complainant
would receive $144,000; $80,000 in lost wages
plus 10¥% ($8,000) per year times eight years on
the entire amount with no compounding. ,

The Supreme Court of Appeals has approved this method over and
over again, and it has even done so indirectly in human rights

cases. -~See, e.g. Erank's Shoe Store v. Human Rights Commission,

365 S.E.2d 251 (WV 1986).

Durinq”tha last decade, the Supreme Court of Appeals has, on at
least four occasions, dealt directly with questions surrounding

prejudgment interest. Kirk v. Pineville Mobile Homes, 310 S.E.2d

210 (WY 1983); Grove v. Myers, 382 S.E.2d 536 (WV 1986); Miller v.
Monbngahela Power, 403 S.E.2d 406 (199i;; ‘and, Beard v. Lim, 408
S.E.2d 772 (WV 1991). These cases discuss our law, not EECC's or
some other foreign jurisdiction's law. The decision in Miller v.
Monongahela Power is the most instructive of these decis%ans because
the Supreme Court of Appeals actually tells us preciself.what is the
"correct"” amount of prejudgment interest, and provides a template

for tribunals to apply to calculate prejudgment interest awards. But

+

-

6/ If an expert witness testifies during trial as to the amount a victim has
lost out-of-pocket and during her testimony indicates the present value of such

pre-trial out~of-pocket loss, and such amount includes interest, and the jury

returns a verdict reflecting that amount, then the trial court cannot add

statutory prejudgment interest, Miller v. Honongshela Power, 403 S.E.2d 406 (WV
1991). This does not affect the manner in which trial courts (and, concomitantly,

. ALJs) are required to calculate prejudgment - interest pursuant to Code §56~6*31
- when it has not been included in a jury award.
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lets examine the most recent case first, and then look at

Mononqgahela Powar,

The court in Beard first quotes the statutory language of Sec.

§6-6-31. The pertinent provisions are:

"If the judgment or decrae, or any part thereof,
ia for special damages, as defined below, or for
liquidated damages, the amount of such special or
liquidated damages shall bear interest from the
data the right to brlng the gsame shall havs
accrued. .. Special damages includes lost wages
and income..." Id. at page 775.

Please note that, although this langquage is relatively clear and
-unambiguous, enough confusion has arisen that the Court has had to
explain its meaning. At page 776 of the opinion they indicatae,

"We further held that 'prejudgment interest on
special damages...1ls calculated from the date on
which the cause of action acerued, which in a
personal injury action is ordinar;ly when the

Yy injury is inflicted."
If the plain language o¢f the atatute and the opinion are not

sufficient, then look at what the Court did in the final paragraph of
the opinion. They remanded to the circqit court with directions to
enter Judgment with prejudgment interast being added to the special
damages. (The trial court had added interest on both generals and

specials.) The Supreme Court added the medicals and the lost wages

and ordered that interest be calculated on all. of these specials.

This, despite tha fact that the‘plaintiff's lost:waga$ accumulated

over a_period of time following the data t:fze injury was inflicted
One might stlll argue that this doesn' t demonstrate how 1nterest was

to be calculated were it not for the Mononqahela Power case,

In Miller V. Monongahela Power the Ccurt“used simple interest

.,on the entire lump sum amount of the speci#l damages awérded; despitgl
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that loat wages had accruead incremantally after the date of injury.
Hera are the relevant data:

1. The c¢omplainant's total jury award was
$997,337.30.

2. The date of injury was 16 February 1979 and
the date of verdict was 23 June 1989.

3. "Prejudgment interest at the correct
statutory rates is $937,807.92." Millar
at 415. (Note that.ﬁpis is a direct quota
with emphasis added.)

One must work backwards from these figures to =zee that simple

1ntarest on the antire gsum was awarded:

6% of $997,377.30 = $59,842.64 per year until 5
July 1581 (the date after which the statute
increased interest from 6% to 10% per annum)

16 February 1979 ~ 16 February 1980 = $59,842.64
$59,842.64

16 February 1980 - 16 February 1981
$22,955.64

16 February 1981 - 5 July 1981
(38.36% of one yr.)

]

10% of 8$9%7,377.30C $99,737.73 per year until

verdict )
) 5 July 1981 - 5 July 1982 = $99,737.73
5 July 1982 - 5 July 1983 = $99,737.73
5 July 1983 - 5 July 1984 = $99,737.73
‘ 5 July 1984 - 5 July 1985 = $99,737.73
R R 'mé‘guly 1985 - = $99,737.73

5 July 1986

7/ The parties stipulated and the Court accepted that this was the correct

. emount of prajudgment interest. While one might argue that accepting and

. publishing a stipulation that this is the correct prejudgment interest is not

tantamount to the Court showing its own calculations, it is plain that the Court

has repeatedly accepted this method of calculation and has never aeven hinted that
-‘the interest ahould be reduced in tha manner suggestad by the Conmission.:;,,u',-_
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5 July 1986 - 5 July 1987 = $99,737.73

S July 1987 -« 5 July 1988 = $99,737.73

S5 July 1988 - 23 June 1989 = $96,187.06
(96.44% of one yr.)

The total of these amc.;unta is $936,992.09. The minor difference
of less than $1,000 {or approximately 1/10C of 1 percent) between this
figure and the figure of $937,807.92 stated in the Miller opinion
is the result of -the vai-ying ways one can calculate the portion of

the years represenﬁed by the time periods from 168 February 1981

“through 5 July 19?1 and from 5 July 1988 through 23 June 1989. Some

people count days by the Rules of Civil Procedure, scme don't; some
use a per diem rate--some use a percentage or fraction of a year.
See, for example, page 30 of this order where, for purposes of
illustration, I use the per diem method éa calculate lost wages, #nd
the percentage ¢f a year method to calculate interest. Either is
correct, but they will vary by as much as .1% (which is cone dollar

for every thousand).

In Grove V. Myers, supra, the Supreme Court stated clearly

_ that it 1s the duty of the trial court, (and, concomitantly, ALJ's)
not the jury, to calculate prejudgment interest and add it to the

special ddmages award. Id., 537.

in _Frank‘s _Shoe _Store, gupra, in addition to $173.40 in

apec_ialr—‘ damages the complainant was av}arde_é '$10,322.40 in back

wages. The Court stated that "added to this amount was the accrual
of one year's prejudgment interest at 6%, -which raised the total to

$11,115.14." The Court then held, "We find thaf such an award was

appropriate.” ~Let's do the math:  $10,322.40 x .06 = $619.34...
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$173.40 + $10,322.40 + $619.34 = $11,115.14. Thus, it is plain that
in this human rights case tha Supreme Court of Appeals approved the
award of a full year's interest on the full year's back wages despite
that they would have accrued incrementally. {Neither the Court nor
the Commission, apparently, noticed that plaintiff should have
received interest on the $173, too.) '

I find no West Virginia cases permitting or requiring trial
courts to wuse the conservative compound interast scheme the-

Commission has adopted. OQur Court allows an easier and more generous

-simple interest scheme. The Commission has been sold a bill of goods

and has so0ld complainants down the river.

This being i:he state of facts, I am in a quandary about what I
should do. My options are four-fold at least., The first opi:ion is
tha‘t I could simply follow the Commission's prior decision and not

say why I think it is wrong. Obviotisly, -I've rejected that opt'ion.
The second option is to follo_w the Commission's prior decision, but
state why I think it is wrong. Third, I could decline to follow the .
prior decision and state why it was wrong. Fourth, I could igno:je
prior decisions and assume that they have no precedential wvalue.
(Again, I've obviously rejected that option.)

According to Alfred §. Neely, IV, in his definitive treatise

Administrative Law in West Virginia, Michies, 1982, there is no.

precedential value in prior agency éecision_g.f He sﬂays,

" "{Tlhe Court has observed -recently that 'it
is generally recognized -that the doctrine of
. stare decisis does not normally apply ¢to
administrative decisions.'- € & P Telephone Co.
v. PSC, 288 S.E.2d 496, 502 (WV .1982) The case
before the Court concerned the legitimacy of a
Public Service Commission order in. a telephone

- ratemaking proceeding. Some of the matters at
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issue had been considered and found reasonable in
three prior PSC proceedings involving the same
firm, vet the Court observed that 'the
Commission’'s decisions in previous cases...do not
preclude it from reaching the opposite result in
this casaa;, Id.” Neely at §6.05, 1983
supplement:.

Under the doctrine of "atare decisis”, when a "point of law has
been settled by decision, it forms precedent which is not afterwards

to be departed from..." Black's Law Dictionary, pg. 261, 5th Ed.,

West Publishing, 1979, citing Colonial Trust v. E‘Lanag 344 Pa.
. 558, 25 A.2d 728. "Pracedent”™ 1s defined as "an adjudqed case or
-idecision of a court, considered as fumishing an example or authority
£of an identical or similar case afterwards.r" Id. af. 1059. The
‘term "authority” refers, 7

"to the precedential wvalue to be accorded an
epinion of a judicial or adminiatrative body. A
court's opinion is binding authority on other
courts directly below it in the judicial
hierarchy. Opinions of lower courts or of courts
ocutside of the hierarchy ara governed by the
degree to which it adheres to the doctrine of
stare decisis. See, Stare decigis.” Id. at
122.

Since the "doctrine of stare decisis dees not némally apply to

administrative decisicons™ in West Virginia, C & P w. PSC, supra,

then I am, I think, ethically, morally and duty bound to write what I

believe is a correct decision and leave it to the Commissien to

9/

. reverse me if it chooses to.”/ ‘ s

8/ The decision c¢ited by Neely was pulled from 288 S.E.2d 496 due to the Court
granting & petition for rehearing. The new decision, published at 300 5.E.2d 607,
did not alter the legal proposition he cited. 1d., 613, 614.

3 Gancn 1- of .the prcpesed Coda - of Conduct for Administrative Law Judges
: - - (Footnote Continuad) :
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Complainant was paid an average of $1,496.63 per month plus
$180.00 worth of benefits, for a monthly back wages figure of
$1,676.63. $1,676.63 x 12 months = $20,119.56 per year + 365 =
$55.12 per day. He was fired con 3 December 1950. He has earned
$21,204.00 in mitigation income, His lost wages are thus correctly
calculated as follows:
$20,115.56

20,119.56,
+14,220.96

3 De¢. 90 through 2 Dec. 91
3 Dec. 91 through 2 Dec. 82
3 Dec‘ 92 through 17 Aug. 93

10/

Total $54,460.08
total leost wages = 54,460.08
reduced by mitigation '=21,204.00
"lost wages less mitigation = $33,256.08
Interest is 10% per year or
3 Dec. 90 through 2 Dec. 91 = § 3,325.61
3 Dec. 91 through 2 Dec. 92 3,325.861

3 Dec. 92 through 17 Aug. 93 = + 2.304.98%1/

Total § 8,956.20
Total loast wages less
mitigation plus interest = $42,212.28
I do not have the program that the attorney general's office
uses for monthly compounding, and I have not checked the math in the

exhibit to the Commission's Proposed Findings of Fact and

Conclusions of Law because I can see from the outset that it is

flawed (even if it were proper to use monthly compounding). It

“(Footnote Continued) : ‘
states that "An administrative law judge should uphold the independenca and
-integrity of the administrative judiciary.” :
10/ 258 days x $55.12 per day, using tha per dien method.
_ 1/ 69 32% of a year x 3,325.61, using the percentage of a ye&r method
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starts on 1 December 1990 and complainant was not fired until 3
December 1990; thusa, all that follows is built upon a mathematically
£lawed foundation. Also, the +tabla ends on 31 August 1993 and
aspecial damages can only properly be awarded through 17 August 1993,
the date of this final order.

Parhaps, as an exercise in practical applications, the
Commissiocners will bring calculators and scratch pads to the meeting
during which this case is reviewed and attempt to come up with a
correct monthly compounded figure after correcting the problems I've
.pointed out in the preceding paragraph (in other words, after
correcting the beginning date of complainant's accrual of damages to
3 December 1990 and the ending date to 17 August 19%3)., Or perhaps
each may attempt to arrive at an appropriate figure prior to the
meating, just to see what ALJs would have to do to compound monthly
(and, concomitantly, what circuit judges would have to do if the
Supreme Court of Appeals were to require this aﬁproach).

I would estimate the complainant's incidental damages at
approximately $10,000.00, but the lawful cap on such damages is
§2,950.00; thus it is ORDERED that reépcndents pay complainant

$2,950.00 in incidental damages.

The Commission has requested its costs, and they would be

awarded if reasconable, but no statement of costs has been gubmitted,

8o no award of costs will be made. N

Finally, respondents are ORDERED to cease ‘and desist - from

engaging in unlawful discriminatory employment practiées,i

%



E.
CONCLUSION

a2
The respondents shall make payment in the amount of $45,162.Q0
to the complainant forthwith, but in no event later than 31 days from
the date of antry of this order, plus front pay thereafter as
previously ordered. In the avent of failure of respondent to perform
any of the obligations hereinbefore set forth, c¢omplainant is
d.jl.rectad_to i_mmediataly s¢ advigse the West Virginia Human Rights
-Commission, Legal Unit Manager, Glencja S Gooden, Room 106, 1321
Plaza East, Charleston, West Virginia 25301-1400, Telephone: (304)

558-2616. | | ”
| Anycne adversely affected by this order may appeal as set out in

Exhl:l,bit A.

WV HUMAN RIGHTS COMMISSION

ENTER: 17 August 1993

‘BY:"f/:::;ig;i;EEii—m_

o | “ RITHARD M. RIFFE
! “ .. ADMINISTRATIVE LAW JUDGE
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EXHIBIT A
APPEAL TO THE COMMISSION

"§77-2-10. Appeal to the commission.

10.1. wWithin thirty (30) days of receipt of the hearing
axaminer's final decision, any party aggrieved shall f£file with the
exacutive director of the commission, and serve upon all parties or
their counsel, a notice of appeal, and in its discretion, a petition
satting forth such facts showing the appellant %o be aggrieved, all
matters alleged to have been erronecusly decided by the examiner, the
ralief to -which the appellant believes she/he is entitled, and any
argument in support of the appeal.

) 10.2. The filing of an appeal to the commission from the
hearing examiner shall not operate as a stay of the decision of the
hearing examiner unless a stay is specifically requested by the appel-
lant in a separate application for the same and approved by the com-
mission or its executive director.

10.3. The notice and petition of appeal shall be confined to
the record.

10.4. The appellant shall submit the original and nine (9)
coples of the notice of appeal and the accompanying petition, if anvy.

10.5. Within twenty {20) days after receipt of appallant's
petition, all other parties to the mattar may file such response as
is warranted, including pointing osut any alleged emissions or inaccu-
racies of the appellant's statement of the case or errors of law in
the appellant's argument. The original and nine (9) copies of the
response shall be served upon the axecutive director.

10.6. Within sixty (80) days after the date on which the
notice of appeal was filed, the commission shall render a final order
affirming the decision of the hearing examiner, or an order remanding
the matter for further proceedings beforsa a hearing examiner, or a
final order modifying or setting aside the decision. Absent unusual
circumstances duly noted by the commission, neither the parties nor
their ¢ounsel may appear before the commission in suppcrt of their
position regarding the appeal. : .

10.7. When remanding a matter for further proceedings before
a hearing examiner, the commission shall specify the reason(s) for
the remand and the specific zssue(s) to be developed and dacided by
the examiner on remand.

10.8. In considering a notice of appeal, the commission
shall limit its review to whether the hearing examiner's decision isg:

10.8.1. In conformity with the Constz.tuticn and laws of
- the state and the United States; . o o-



10.8.2, Within the commission's astatutory jurisdiction or
authority;

10.8.3. Made in accordance with procadures required by law
or established by appropriate rules or requlations of the commission;

10.8.4. Supported by substantial evidencs on the whole
record; or :

10.8.5. Not arbitrary, capricious or charactarized by
abuse of discreation or clearly unwarrantsed exercise of discretion.

10.9. In the event that a notice of appeal from a hearing
examiner's final decision is not filed within thirty (30) days of
receipt of the same, the commission shall issue a final order affirm-
ing the examiner's final decision; provided, that the commission, on
its own, may modify or set aside the decision insofar as it clearly
- axceeds the statutory authority or jurisdiction of the commissicn.
The final order of the commission shall be served in accordancs with

Rule 9.5."7



CERTIFICATE OF SERVICE

I, Richard M. Riffe, Administrative Law Judge for the West

Virginia EHuman Rights Commission, do hersby certify that I have
sarved the foregoing ADMINISTRATIVE LAW JUDGE'S FINAL DECISION

by depositing a true copy thereof in the U.S. Mail, postage prepaid,
this 17th day of August, 1993 ., to the following:

Jeffrey R. Franczek
922 Washington St.
Newell, WV 26050

Carl Fodor .

Transit Manager

Weirton Transit Corp. dba
City of Weirton

200 Municipal Plaza
Weirton, WV 26062

Jo DiBartolomeo
City Attorney

200 Municipal Plaza
Weirton, WV 26062

Jeffrey J. Rokisky, Esq.
2516 Pennsylvania Ave.
FO Box 2217

Weirton, WV 26062

Mary C. Buchmelter
Deputy Attorney General

812 Quarrier St.
Charleston, WV 25301

BY CERTIFIED MAIL-RETURN RBCEIP?VREQUESTED
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RICHARD M. RIFFE
ADMINISTRATIVE LAW JUDGE




