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NOTICE OF RIGHT TO APPEAL

If you are dissatisfied with this order, you have a right to
appeal it to the West Virginia Supreme Court of Appeals. This must

be done within 30 days from the day you receive this order. If

your case has been presented by an assistant attorney general, he
or she will not file the appeal for you; you must either do so
yourself or have an attorney do so for you. In order to appeal,
you must file a petition for appeal with the clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer cr the landlord, etc.,
against whom a complaint was filed, is the adverse party if you are
the complainant; and the complainant is the adverse party if you
are the employer, landlord, etc., against whom a complaint was
filed. 1If the appeal is granted to a nonresident of this state,
the nonresident may be required to file a bond with the clerk of
the supreme court.

IN SOME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COURT OF
KANAWHA COUNTY, but only in: (1) cases in which the commission
awards damages other than back pay exceeding $5,000.00; (2) cases
in which the commission awards back pay exceeding $30,000.00; and
(3) cases in which the parties agree that the appeal should be
prosecuted in circuit court. Appeals to Kanawha County Circuit
Court must also be filed within 30 days from the date of receipt
of this order.

For a more complete description of the appeal process see West

Virginia Code § 5-11-11, and the West Virginia Rules of Appellate

Procedure.



BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

MICHAEL J. BULKA,
Complainant,

v. DCCKET NO. EH-214-88

HARRISON COUNTY BOCARD
CF EDUCATICN,

Respondent.

FINAL ORDER

On 11 April 19%0 the West Virginia Human Rights
Commission reviewed the recommended findings of fact and
conclusicns of law filed in the above-styled matter by hearing
examiner Gregory T. Hinton. After consideration of the
aforementioned, and a thorough review of the transcript of
record, arguments and briefs of counsel, and the exceptions
filed in response to the hearing examiner's recommendations
by both parties, the Commission decided to, and does hereby,
adopt said recommended findings of fact and conclusions of law
as its own, except for such modifications and amendments as

set forth immediately hereinbelow:

A. In the section entitled "Conclusions of Law,"
paragraph 5 is stricken in its entirety, and the following

paragraph is substituted:



As a result of fespondent's unlawful discriminatory acts,
complainant is entitled to reinstatement, Dback pay,
prejudgment interest on back pay, compensation for out-of-
pocket medical expenses, and incidental damages, all as more

fully set forth hereinbelow.

B. The section entitled "Order" is hereby modified to

read as follows:

Having determined that respondent violated the West
Virginia Human Rights Act by unlawfully discriminating against
complainant as a result of his handicap and sex, the West
Virginia Human Rights Commission, adjudges, orders and decrees

as follows:

1. The complaint of Michael J. Bulka against the

Harrison County Board of Educatign, Docket No. EH-214-88, is

sustained.

2. Respondent shall reinstate complainant o his
position as a teacher's aide in the Adamston Elementary School
EMI c¢lassroom, or, if such position is not now available,
shall place him in a similar position as a teacher's aide in
an EMI classroom at a school convenient for petitioner, or,
if no such similar position is available, shall provide him
with such training as may be necessary to make him able and

competent to perform the duties of whatever teacher's aide
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peosition is available. Compiainant shall be paid the regular
monthly salary of a teacher's aide until sﬁch time as he is
gainfully employed in such position by the respondent or until
he rejects or refuses to accept respondent;s offer of suitable
employment. Complainant shall remain under a duty to mitigate

his damages.

3. Respondent shall pay to complainant back pay in the
amount of $13,108, which represents full compensation for the
1987-1988 school year, and three months (September, October,

November) of the 1988-1989 school year.

4. The respondent shall reinstate to complainant credit
for all sick, personal, and other leave which he would have

accumulated from his last date of employment up to November

1988.

5. The respondent shall pay complainant prejudgment
interest on his back pay at the rate of ten percent per annum,
compounded annually, from the date of his discharge up until

the date of this final order, or the sum of $2,811.70.

6. The respondent shall pay to complainant the sum of
$2,500 for incidental damages for humiliation, embarrassment,
emotibnal and mental distress, and loss of personal dignity
suffered as a result of respondent's unlawful discriminatory

acts.



7. The respondent shall pay to complainant the sum of
$765 in medical expenses, and shall also be responsible for
an additional six months of expenses for mental health care

should complainant be in need of the same.

8. The respcendent shall pay to complainant and his
counsel the sum of $13,925 in attorney's fees (for 139.25
hours at the rate of $100 per hour), and expenses and costs

of $2,071.11.

9. The respondent shall c¢ease and desist from
discriminating against individuals on the basis of their

handicap or sex in making employment decisions.

10. The respondent shall report to this Commission
within thirty (30) days of the entry of this order concerning

the steps taken to comply with this order.

It is, therefore, the order of the Commission that the
hearing examiner's recommended <findings o©f fact and
conclusions of law be attached hereto and made a part of this

final orxder, except as amended by this final order.

By this final oxrder, a copy of which shall be sent by
certified mail to the parties and their counsel, and by first
class mail to the Secretary of State of West Virginia, the

parties are hereby notified that they have ten (10) days to



request that the Human Rights Commission reconsider this final
order or they may seek judicial review as outlined in the
*Notice of Right to Appeal” attached hereto.

It is so CRDERED.

WEST VIRGINIA HUMAN RIGHTS COMMISSION

Entered for and at the digiction of the West Virginia

Human Rights Commission thiscg

1950 in Charleston, Kanawha County, W




STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION

IN THE MATTER OF:
MICHAEL J. BULKA,
Complainant,

V. DOCKET NO: EH-214-88

HARRISON COUNTY BOARD OF EDUCATION

Respondent.

PROPOSED ORDER AND DECISION

1. Preliminary Matters

A public hearing for this matter was convened November 9 and
10, 1988, in Clarksburg, West Virginia. The Complaint was filed
on November 13, 1987. To the extent that the testimony of
various witnesses ishnot ig a?ccrd with findings as stated
N

herein, it is not credited.

2. Contentions of the rarties

Complainant contends that he was transferred as a result of

his handicap.

Respondent contends that Complainant's transfer to a
preschool handicap class was made in tlhe best interezt of the
students and not for discriminatory purposes,

2. Findings of Pact

Baged upon the preponderance of the evidence, the hearing
examiner has made the following findings of fact:

1. Complainant is a white male



2. The Complainant is "handicap"” within the meaning of West
Virginia Code 5-11-3{t).

3. At the time of the hearing, Complainant lived at home
with his parents and had never lived away from home.

4., Complainant was one of two males employed by the
Resgpondent, Harrison County of Education, as a classroom aide.

5. Complainant was one of two handicap perscons employed by
the Respondent, Harrison County Board of Eaucation, as a
classroom aide,

§. Complainant was diégnoged at the age of three (3} as
being mentally retarded as a result of train damage sustained
during birth.

7. Complainant's handicap condition was known to the
Respondent, Harrison County Bqard of Education, when he was first
employed and at all Eimes theteafter.

8. Complainant is handicapped by a learning disability with
prcebable minimal brain damage and epilepsy. The handicap's major
impact is in the area of wverbal Bbrohavier and that Complainant has
difficulty expressing himself and dAifficulty undevstanding
abstract verbal concepts,

9, The Respondent, Harrison County Board of EBducation, is a

‘county school district charged with the supervision and control of

education for Harrison County, West Virginia.

10, The Respondent, Harrison County Board of Education, is

an employer within the meaning of West virginia cCode 5-11-3(d)..

[k}



11. The Complainant is an emplovee within the meaning of
West Virginia Cecde 5-11-«3{e).

12. A Memorandum of Agreement was entered into by the
Division of Vocaticonal Rehabilitatieon, Michael J. Bulka, and the
Harrison County Board of Education, to jointly provide the
complainant with on-the-job training as a teacher's aide.

13. 8aid training was commenced on November 24, 12380, and
terminated on June 5, 1981,

14, An addendum to said Memorandum of Agreement specified
"that upon the successful complgtion of this on-the-job training,
a shared, concerted effort will be attempted by all parties to
place Complainant as a teachers aide in any available such vacancy
within the Harrison County area."

15. The Complainant was’trained to be a classroom aide by
Mary Melko in a proﬁfam spbﬁséred by the Department of Vocational
Rehabilitation. Ms. Melke trained the Complainant to work with
the learning disabled and educaoble mentally impaired children in
aide-type functionsz such as assisting with instructions, with
their math, phonicz, their reading, and their =zpelling.

16. Complainant's training pursuant to the Memorandum of
Agreement was very successful and all parties were very happy
with Coﬁﬁiainant’s pProgress and.ability.

17. At the completion of his training, Complainant had the

range of skills and abilities necessary to be a teacher's aide in

an FMI classroom in the Harrison County School system.



18. Subsequent fto his training, the Complainant did
velunteer work in a special education classroom taught by Mr.
Ricky Sandulian and performed very well as an aide.

19. The Complainant was hired by Reszpondent on July 20,
1322, for the school year of 12382-1982 as a cirriculum aide in
Ruth Flint's classroom at Adamston Elementary School after
considerable efforts and complaint by Mary Bulka, Complainant's
- mother, informing the Respondent that they were in noncompliance
of federal and state regulations.

20. The Complainant was the only classroom alde employed by
the:Respondent who received training before emplovment.

21. Complainant was employed as a classroom alde in an
Educable Mentally Impaired {EMI} classroom at Adamston Elementary
school by respondent Harrison County Board of Education.

22. Complainaﬁf workéd ln his pesition at Adamston for five
years consistently receiving good pericdic employment
evaluations.

23. Complainant was competently and satisfactorily
performing his job duties as a teacher’s aide in Ruth Flint's EMI
classroom prior to his transfer to the Preschool Handicap
classroom.

24, On complainant's last employment evaluation he was
rated as either effective or highly effective in every category.
The tencr of a meeting held to review the evaluation was that

complainant was doing a good job in Ruth Flint's classroom but



that he needed to improve a little bit here and there. It was
suggested that Complainant could be more creative,

It was also felt at that time that Ruth Flint was not
utilizing Complainant as fully as she could have.

25. It is highly probable that Complainant's job skills and
emotional stability on the job may have deteriorated because he
was not given the support minimally needed in the employment
situation by Ruth Flint.

26. Sex is not a bona f£ide job consideration or
qualification with either the EMI classrcom position or the
Prescheool Handicap c¢lassroom position. Sax was not listed as a
qualification on Respondent's job description for a teacher's
aide.

27, At the time of the hearing herein Complainant was still
emploved by the resﬁondentfﬁa%rison County School Board but was on
an approved medical leave of absence.

28, Plans for hetter utilization of Complainant in the
classroom, including accommodation of Zomplainant by daily
planning, direction and supervision werse Jiscussed with Ruth
Flint. The plans were not effactuataed in that Ruth Flint did not
begin to use daily planning with Complainant and did not cooperate
with the plan to increase utilization of Complainant in the
classroom. As a result the principal of Adamston Elementary
School began to discuss transferring Complainant to another

classroom where he would be used b? the teacher.



26, Gale Bentz's evaluation »f thz preblem leading to the

transfer of Complainant to the Preaschool! Handicap class was not
any problem with Complainant's performance but that Complainant
was not being utilized to his fullest extent and therefore he had
become unhappy and ineffective.

30. The idea to transfer Complainant to the Preschool
Handicap class originated with James Eakle, Principal of Adamston
Elementary School. Gale Bentz, wheo was Cémplainant’s vocaticonal
counselor, did not investigate the class or analyze the transfer
in terms of Complainant's work skills, ability and training. Mr.
Bentz did not agree or disagree with the transfer but relied upon
Mr. Eakle's judgment.

31. At the end of the 1986-1987 school year Complainant was
transferred to the preschoqi handicap class at Adamston
Elementary School. ‘Complainaht was not trained for the job in the
preschool handicap c¢lass. Prior to his actual transfer
Complainant thought that he was being azked to try out in the
Preschool Handicap class with the opticn of returning to the EMI

class if he could not do the work in the DPre

m

chool Hondicap class.
He did nct learn that his tranefer waszs permanent until his last
day at work when the principal told him that he would not move him
back to_Ruth Flint's classroom.

.32. Classroom aides employed by the respondent Harrison
county School Board are assigned to specific classrooms. The
réspondent Harrision County 8chool Board does not normally

transfer aides within the school system without first posting the



position as being vacant and allowing interested employees to bhid
for the position. The transfer of Complainant from the EMI class
to the Preschool Handicap class was the conly instance of a
transfer occurring without the pozition being posted.

33. The field of special education is generally subdivided
into areas based upen the diagnosis of the problem suffered by the
student; i.e., Behavioral Disorder indicates that the student's
major problem 1is a behavioral one, EMI would indicate that the
student has an impairment that affects his learning ability but is
socilally and academically educable, LD would indicate an average
or better intelligence but with a perceptual problem affecting
learing disability. The preschocl handicap class has very young
students with all the different types of handicaps ranging from
physical handicaps to behayio? disorders, ste. Many of the
students do not eveg have %ﬁe'most basic living skills such as
going to the restroom, feeding themselves, walking and the like,.
The Preschool Handicap class that Complainant was transierred to
had severely handicapped students in it in<luding students who
could not talk, students who cgould not wallk, students who had to
be fed and students who had to have their diapers changed.
Complainant was not trained to deal with students with these types
of problems.

34, The Preschool Handicap class is a more difficult group
of students to work with in that they do not have beginning school

skills, discipline skills and are real froward., The students are



not used to school and it requires expertise in the area to work
with them.

35. Complainant in working in the Preschool Handicap class
would not have an oppertunity to use the 5kills he acgquired by his
training under the Memorandum of Agreement between the Division of
Rehabilitation Services and the parties and Complainant did not
received any training which would have prepared him for the
Preschool Handicap class.,

36, Mary Melko testified that Complainant would have a
difficalf time working in a Pre;chool Handicap c¢lass without the
proper training.

37. Dr. samuel Goots testified that Complainant's problem
with the transfer arose from hig handicap. Complainant "had
. difficulty in flexibility and in readjusting to the situation"

#

without proper preparation

38. Complainant was replaced by a non-handicapped female in
the EMI classroonm,

29, Complainant's handicap 2ould =asily have bzen
accommodated by the Respondent but such accommoedation was not

made.

40. In attempting to work with Complainant in the last year
he was éésigned to Ruth Flint's classroom, Ruth rlint was not
accommodating of Complainant's disability. The situation had
deteriorated.to the point that Gale Bentz felt that any change for
COmplainant would be better for hzm than l=aving him with Ms.

Flint.



41. Transferring Complainant to the Prescheoeol Handicap
class was an accommodation of Buth Flint's discrimination against
Complainaﬁt and unwillingness to use him in the position for which
he was trained for and was not an accommodation of complainant's
handicap.

42, In working with a handicap individual such as
Complainant, emotional support and positive feedback are essential
attributes of maintaining the positive work performance of the
handicapped individual. cCriticism and lack of support result in a
decrease in emotional stabiiityfand ich skills.

43, The amount of support that Complainant needed did not
render him unable to perform the functions of his job, nor was it
difficult or unreasonable for Respondent.

44, Mary Melko accommodgted Complainant's handicap by daily
review of lesson pléns, assuring clarity of supervision, and
maintaining consistency in the structure of the class. Such |
accomodation was reasonable and was directed toward the specific
handicap that Complainant had and was recommended as an
accommeodation that could have bheen made of his handicap by the
Respondent.

45, such an accommodation was necessary due to the fact
that Complainant's handicap made it necessary that he know what
was expected of him and when it was expected. Ruth Flint never
made such an accommcdation of complainant and did not regularly
méet with him regarding his duties and responsibilities and her

expectations.



46, During Complainant’s training he wag reguired to do
daily lesson plans which were reviewsd on a daily basis by his
teacher. Mary Melko had the Complainant maintain a notebook of
his assignments and met with him daily to review the day's
assignments and to plan the next day's assignments. Such an
accommodation was reasonable and was not an unnecessary burden

upon the teacher or respondent Harrison County School Board and

ennabled Complainant to funcition effectivel§ in his job duties in
spite of his handicap. James Eakle considered requiring Ruth
rlint to make this accommodatioé-of Complainant's handicap but did
not do so after being ordered to not make any accommodation by his
supervisors.

47. Ricky SanJulian, Supervisor of Pupil Services,
testified that he directed,thg principal of Adamston Elementary
School to treat Ccmplainan% as if he did not have any handicap
and to make no accommodation for him. James Eakle testified that
absent such an instruction he would have handled the situation
differently and would have tried to accommodate Complainant's
handicap.

48. The transfer of Complainant from the EMI class to the
Preschoo{ handicap class was not an accommedation of Complainant
or his handicap but was an accommodation Ruth Flint who either did
not want Complainant as her aide due to his handicap, or did not

want to glve the Complainant the support needed to perform his job

gatisfactorily.
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49. Regpondent discriminated against Complainant on the
basis of his handicap and his sex.

50. In 1985 Ruth Flint believed that Complainant would he
transferred from her classroom and gave him a going away card
with all the children's names signed to it along with a going away
present. When Complainant returned to her classroom the fellowing
yvear she was upset. Complainant was saddened by the manner in
which he was treated by Ruth Flint.

51. Ruth Flint had begun, during Complainant's employment,
and before the filing of this C@mplaint, to attempt to get
Complainant transferred out cof her classroom. She felt he was not
capable of the job and should be transferred to a janitorial or

clerical job. Mg, Flint's efforts culminated in Complainant's
transfer in 1987. o,

52. The attitdde of disctrimination maintained by Ruth Flint
is reflected by the fact of her sterecotyping of Complainant's
employment related skills. Ruth Flint felt that Complainant was
employable as a janitor or an office koy - jobs sterectyped for
learning disabled persons - bhut not asz a Leacher's aide. Ms.
Flint's attitude was all the more remarlable in that she was the
only person to appear before the Commission who quesgtioned
Complainant's ability to adequately perform the job duties of a
‘teacher's aide with reasonable accommodations.

53. Ruth Flint's attitude toward Complainant was further

reflected in her suggestion that he obtain a job outside the

education field; in her lack of respect for Complainant and her

11



creation of a situation of lack of diszscipline in her classroom
that could be blamed on the Complainant so that she could obtain
his transfer.

54. In the last year that Complainant worked in Ruth Flint's
classroom she would not allow him to work with the children and
treated him as if he were not there in the room.

55. Ricky SanJulian, respondent Harrison County School
Board's Supervisor of Pupll Services, was aware of laws relating
to discrimination against handicapp=d empioyeés and further of the
lawg that reqguired reasonable a?commodations for handicapped
employees. Mr. SanJulian, however, could not articulate any
reason why he f£e2lt that those laws did not apply to Complainant
orrwhy he directed the principal of Adamston Elementary School to
disregard those laws in dealiqg with Complainant. Mr. SanJulian
initially testified‘that théré was nothing in Complainant's
personnel file to indicate that he was handicapped. Under cross-
examination Mr. SanJulilan finally admitted that he had not even
loocked at Complainant’'s persconnel f£ile -c¢ determine whether there
was anything in it that would indicate a handicap pricor to issuing
his direction concerning Complainant's case. Mersover, Mr.
Sandulian had personal knowledge from working in the classroom
with Complainant that Complainant suffered from a mental
impairment, and had that knowledge within the meaning of 34 C.F.R.
104.3(J). Mr. SanJulian maintained that there was not document in

complainant's personnel file that indicated he was handicapped in

spite.cf the obvious fact that such documentation existed.
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56. Mr. SanJulian attempted to justify his conduct, and that
of the Respondent, in this case by arguing that no formal
determination of handicap had ever been made in Complainant's
case but admitted, however, that there was not formal process
maintained by respondent Harrison County School Board for making
such a designation,

57. <Complainant's sex was a factor ccensidered by the
decision makers of the respondent Harrison County School Board in
deciding to transfer Complainant from the EMI class to the
Preschool Handicap c¢lass. N

58. Respondent's transfer of Complainant from the EMI
classroom to the Preschool Handicap c¢lassroom was an adverse
employment action. It was adverse in the sense that 1t was é
foreign environment ﬁor CGmpl?inant. An envirenment that
Complainant was neigher faﬁiliar with, nor prepared by training.
It would be akin to a female working in a sexism workplace, or a
black working in an environment replete with racial slurs and
epithets.

59, cComplainant had difficulty with tasks assigned in the
preschool handicap class and with the perception of his handicap
by parents of students in the preschoeol handicap class.
Complai;ént also had problems in the class due to the nature of
the tasks required of him and the fact that he had not been
trained for the tasks.

- 60, ©n Complainant's last da& at work he asgked the principal

of Adamston Elementary School, James Eakle, whether he would be

P
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allowed to return to the position for which he had been trained,
aide in an EMI classroom. When Mr. Eakle informed him that he
would not, he became very upset and left work.

61. Complainant was told by the principal that he would
have to change diliapers of female students even though the
principal had earlier promised in writing that such a job duty
wottld not be reguired of him;

62. Complainant filed a grievance as a result of his
transfer to the Prescheool Handicap class. The grievance was
withdrawn after a hearing was hgld in which Complainant did not
proceed with the hearing due to the respondent Harrison County
School Board's refusal to accommodate Complainant's handicap at
the hearing.

653, Compiainant is the Wember of a class protected by the
West Virginia HumaniRights’Ac%, Ww. Vva. Code, 5-11-1, et seq., in
that he is handicapped and a male as previously found. He is
handicapped in that he has shown that he was a mental impairment
that substantially limits one or more of his major life activies.

64. Respondent Harrison County School Beoard took adverse
employment action against Complainant in that they transferred him
to a position for which he was untrained and unable to perform
amountiéé to a constructive discharge from employment, all of
which occurred after respondent failed to reasonably support the
Complainant in the position for which he was trained and in which

he was performing effectively.
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65. Complainant has shown, asz previously found, that he was
qualified to de his job and was doing it well ruling out
inadequate job performance as a reason for the adverse employment
action taken.

66. Complainant was replaced by a female who was not
handicapped.

67. .The employer failed to articulate any non-
discriminatory reason for the transfer of Complainant to the
Preschool Handicap class inasmuch as Respondent has
euphemistically blamed Complainént as victim and criminal, 1.e.,
respondent blames the complainant for a situation created by
respondent and yet sought to give complainant a remedy.

68, Respondent Harrizon County School Board alleged that

- Complainant had problems with discipiining some of the older
' ¥

c¢hildren in Ruth Flfﬁt's ciés%roome

63. James Eakle testified that on his final evalunation of
Complainant that there was an aresa that needed improvement but was
not such as would rise to the level of reguiring remediation.
However, the testimony of the classroon Lzocher was that the area
with which Mr. Eakle was concerned was no: viewed by her as being
a valid part of the aide position. The respondent Harrison County
school Board has not demonstrated how Mr. Eakle's concern formed a
nondiscriminatory reason for the employment action in this case.

70. Ruth rlint testified in a July 12, 1988, depousition that

she did not expect Complainant to discipline the children in the

15



class, but that the problem she had with Ceomplainant was that he
was disruptive.

71. The employer's reasons advanced for the adverse
empiloyment action in this case are pre-tesxtual,

72. Complainant maintained a preofessional attitude towards
the students in his charge.

73, Complainant was not disruptive in Ms. Flint's classroom.

74. Ruth Flint did not support Complainant in disciplining
of the students in her class. When he, pursuant to ler
instruction, wrote the names of misbehaving students on the
blackboard she would ignore it. When she left the classroom ghe
would leave a student in charge of the classroom instead of
Complainant. Ruth Flint did not teach, nor did she encourage the
students to respect Compla@naQt and such was even raflected in the
fact that she calleé him b?nhas first name and not as "Mr. Bulka."

75. If the teacher ignorss the aide's use of assertive
discipline, as Ms., Flint ignoresd Complainant, the result is likely
to be a breakdown in the discipline of the class. It is a pre-
textual reason to thereafter assert that the breakdown in
discipline was a justification for adverss 2mployment acticn
taken agg}nst the aide.

76. In a special education classroom it is essential for
the teacher to support the aide in all discipline situations. If

the teacher does not, the aide is not able to function

effectively as a disciplinarian.
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77. Primary responsibility for diszcipline in the classroom
is the teacher's.

72. when encouradged and supported Complainant exhibited
creativity and initiative.

79. Complainant did not have any disciplinary problems in
Mary Melko's or Ricky Sandulian's classrooms. He functioned
appropriately within the disciplinary system in those classrooms
and was.supported by the teacher in his disciplinary decisions.

830. The job descriptions of teacher and teacher's aide
confirm that the responsibilitxfof discipline in the classroom is
that of the teacher's and not the aide's.

81. Ruth Flint never contacted Mary Melko regarding the
training Complainant had received nor about the skills and
abilities that he possesseq.

82. After leaving hi¢ job on September 16, 1987,
complainant was examined by Dr. Maurice Rhiodes who referred him to
a psychologist, Dr. Samuel Goots.

83. Prior to referring Complainant, Dr. Maurice Rhodes
diagnosed him as suffering from psycheological =ztress relating to
his employment, specifically arising from his transfer from the
EMI classroom to the Preschool Handicap classroom and directed
that he not work in the latter position. Dr. Rhodes has not
released Complainant to return to work.

84, Dr. Rhodes' charge to Complainant for services rendered

was Twenty ($20) Dollars.
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85. Dr. samuel Goots 1s a Clinical Psychologist who
undertook the treatment of Complainant upen Dr. Rheodes' referral.
His preliminary diagnosis was learing disability along with
anixiety and depression. The anxiety and depression were caused
by job related stress. The job related stress arcse as a result

of the transfer from the EMI class to the Preschoel Handicap

class.

86. Complainant is a well-motivatedrperscn who has some
limitations in the areas of learning. As such his job as a
teacher’'s ailde was very importaﬁt to him in gaining self-estesem
and a feeling self-worth. It is very important to him to know
that he c¢ould work day to day and earn his own money. When that
- was taken away from him Complainant experienced significant
emotional difficulties. Complainant's job wés fulfillment of
everything he had béen tau&ht‘at home and at school.

87. Dr. Goots undertook to treat Conmplainant for his
significant emotional difficulties. However, traditional
individual psychotherapy was not very effective due %o
Complainant's difficulty in understanding abstract concepts.

88, Complainant suffers from an adjustment disorder with
mixed emotional features of moderate to seavere anxiety and
depression as a result of fhe transfer to the Preschool Handicap
class. The cause of the adjustment disorder is job related stress
secondary to the transfer to the preschool handicap class.

89. Dr. Goots charged Complainant $715.00 for his services.
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2¢. Dr. Goots was of the opinion that Complainant could not
return to a position as an aide in the Preschool Handicap class.

91. Complainant is not a malingerer, is well motivated to
work, and would have been working at the time of the hearing if
that were possible. Complainant does not have the same job
mehility and freedom that non~handicapped people have and,
consequently, he 1s less able to deal with an unpleasant jeb that
he 1is unprepared to do and for which he has not been trained.

The result 1s frustration on his part. This is particularly true
after Respondent failed to suppért Complainant in the 3job for
which he was trained and in which he had performed effectively.

92. Respondent Harrison County School Board did not meet
the burden of proof in showing any failure to mitigate damages to
the extent that such was pled.as a defense to the sexual
discrimination charge. Tt 'is uncontested that at the time of the
hearing, Complainant was still employed by the Respondent and
continues to recsive benefits from that employment even though he
is on a medical leave of absence.

93. Complainant's handicap is such that it makes 1t
difficult for him té find work. Complainant is aware of that
limitation and it affects his ability to handle stress.

94, After Complainant's transfer he ceased showing interest
in things to his friends.

95, James EBEakle's refusal to transfer Complainant back to
Réth rlint's EMI classroom caﬁsed immediate emotional injury. He

was so emotionally hurt and angry over what had been done to him
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that his mother had only seen him in that hind of condition on
one other occasion in his twenty-nine (29) years.

96. Plans for Complainant's further independent living such
as living separate from his parents and plans to be married have
bean delayed or deferred as a result of the discrimination he has

suffered and the resultant lack of work. His life, in effect, is
in limbo.

97. Had complainant worked from September 16, 1987 to
November 9, 1988, the date of the hiearing held in this case, he
would have earned salary in the;sum of $10,120.00 for the 1987~
1988 school year and he would have continued to earn $1,022.00 per
month for the 1988-1989 school year. In addition he would have
received personal leave during the relevant period at the rate of
one and a half days per month’and three dayz personal leave

i F] ’
without cause per year.

98. Complainant has not lost other fringe benefits of his
employment due to the fact that he still employed by the
respondent Harrison County School Beoard and his benefits are still
maintained in effect it is believed.

99, Complainant had accumulated 42.5 days of lesave at the
timsa that he went on a medical leave of absence in September,
1987. tstipulation of parties.] He should have the leave
restored to him or, in the alternative he should be compensated

for the leave time.
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100. Due to the nature and complexity of this case it was
necessary for complainant to retain counsel to represent him in
this litigation.

101. Ruth Flint's attitude toward cComplainant during his
five years of working with her was known to him and upset him
causing him emotional distress, anger and frustration.

CONCLUSIONS OF LAW

1. The West Virginia Human Rights Commission has
jurisdiction over the parties and the subject matter in this case.
2. Complainant has shown ? prima facia case of handicap

discrimination and the employer hasg failed te advance a
satisfactory non-discriminatory reason for the action taken in
this cvase and to the extent that reasons have been advanced or
suggested they are found to bg pretextual.
3. Complainan£ has established his prima facia caée as

follows:

a. He is a member of a protected class by virtue of his
handicap;

L. The respondent Harrison Ccocunty School Board took
adverse employment action against Complainant;

¢. Complainant was performing his job duties in an
able, cémpetent and satisfactory manner ruling out inadequate job
performance as reason for respondent’'s actions against the
complainant;

- d. But for his handicap the adverse employment

decisions would not have been made; and

+ .
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e, Direct evidence of handicap and sex discrimination
in the form of testimony regarding Ruth Flint's treatment of and

attitude toward Complainant.

4, The Respondent, Harrison County School Beard, violated
the West Virginia Human Rights by discriminating against
complainant, Michael Bulka, on account of handicap and sex.

5. The Complainant, as a result of the Respondent's unlawful

discriminatory act, has suffered and should be awarded:

a. Immediate reinstatement as a teachers aide in the
Adamston Elementary School EMI élassroom by Respondent, Harrison
County School Board;

b. Back pay in the amount of £17,344.00 (£1,012.00 +
1032 X 7 months) plus reinstatement of leave in the amount of sgix

days of personal leave withcu; cause and nineteen days personal

1Y ¢ +
leave;

¢. Reinstatement of persconal leave used in September,
1987;

d. Such additional pay at the rvate of 351,032.00 per
month from the date of submission of these proposed findings and
conclusions and continued accural of personal leave days at the
rate of one and a half days until Complainant, Michael Bulka, is
reinstated by Respondent, Harrison County School Board;

e. Interest on the amounts of back pay at the rate of

10% per annum until the orther is complied with;
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£. $2,500.0C for other economic damage, humiliation,
emotional distress, embarrassment, and loss of personhood and
dignity:

g. Payment of medical expenses in the amount of
&£765.00;

h. Reasonable attorney's fees of $21,757.75 ($125.00
per hour for 139.25 hours, plus 25% "lode star"), expenses and

costs of $£2,071.11; and

i. An injunction against further discriminatory action

by Respondent or any representative or respondent directed toward

Complainant, Michael Bulka.

DETERMINATION

This Hearing Examiner, therefore, determines that the
Respondent engaged in unlagfu} discriminatory practices in that
the basis for Respondent's action was the handicap condition and
sex {male) of the Complainant.

Date this Q(o%day of March, 1990

Cregoz& . Hinton
Hearing{Zxaminer



WEST VIRGINIA SUPREME COURT 0OF APPEALS
FOR THE
STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION
MICHAEL J. BULKA,
Complainant,
V. DOCKET NO: EH-214~88
HARRISON COUNTY BOARD OF EDUCATION,

Respondent.

O RDER

Gregory T. Hinten, Hearing Examiner in the above-styled
matter, pursuant to public heafing held upon the same, and the
filing, by the Hearing Examiner, of Findings of ract and
Conclusions of Law, as we2ll as his Determination basesd upon saild
Findings of Fact and Conclusions of Law, does hereby recommend
that the commission take the ﬁollowing action:

1. The Respondent, Harrison County Board of Education, be
permanently ORDERED to cease and desist from engaging in any
action which deny the rights of employmant to properly gualified
persons by reason of race, religion, color, national origin,
ancestry, sex, age, blindness, or handicap.

2. cComplainant be awarded compensatory camages in the amount
of:

a. Immediate reinstatement as a teachers aide 1in the
Adamston Elementary Scheool EMI classroom by Respondent, Harrison
Cﬁunty gchoel Beard; }

b. Back pay in the amount of $17,344.00 ($1,012.00 +

1032 X 7 months) plus reinstatement of leave in the amount of six



days of personal leave without cause and nineteen days personal

leave;

c. Reinstatement of personal leave used in September,
1987;

d. Such additional pay at the rate of. $1,032.00 par
month from the date of submission of these proposed findings and
conclusions and continued accural of personal leave days at the
rate of one and a half days until cOmplaiﬁant, Michae=l Bulka, is
;einstated by Regpondent, Harrison County School Board;

2. Interest on ﬁhe a@ounts of back pay at the rate of
10% per annum until the orther is complied with;

f. $2,500.00 for other economic damage, humiliation,
emotional distress, embarrassment, and loss of personhood and

dignity; ,

qg. Paymeﬁt of medical expenses in the amount of
$£765.00;

h. Reasonable attorney's fees of $21,757.75 ($125.00
per hour for 139.25 hours, plus 25% "lode star"), expenses and
costs of $2,071.11; and

i. An injunction against further discriminatory action
by Respondent or any reprasentative or respondent directed toward
Complainant, Michael Bulka.

3. The Respondent shall comply with the Commission's Qrder
within thirty (30) day from the daﬁe of entry.

It is so ORDERED this - day of , 19950,

Chairperson, wWest Virginla
Human Rights Commission



