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STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION

WV HUMAN RIGHTS COMMISSION
1321 Plaza East
Room 104/106
Charleston, WV 25301-1400

GOVERNOR
FAX (304) 348-2248

11 May 1992
George W. Blair, Jr. Eddie Hurley, President
P. 0. Box 639 Hollow Mining Co.
Matewan, WV 25678 P. 0. Box 382

Phelps, KY 41533

Re: Blair v. Hollow Mining Co.
Docket No. EH-168-90

Dear Parties:

Enclosed please find the Final Order of the West Virginia
Human Rights Commission in the above-styled case. Since the
Corrected Hearing Examiner's Final Order was not appealed, this
Final Order is being issued without the Commission's review. You
have a right to appeal this Final Order to the Supreme Court of
West Virginia. Attached is information about the appeal process
to this Final Order. If you do not appeal, you should realize that

Executive Director

your case has reached a final clusion a ill be dismissed.
inceTely,
/
TE——
UEWANRCO . STEPHENS
EXECUTIVE DIRECTOR
QCs/jm
Enclosure

CERTIFIED MAIL/RETURN
RECEIPT REQUESTED

cc: The Honorable RKen Hech v
Secretary of State

Mary Catherine Buchmelter
Deputy Attorney General
Civil Rights Division
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If you are dissatisfied with this order, you have a right to
appeal it to the West Virginia Supreme Court of Appeals. This pust
be done within 30 days from the day you receive this order. If
your case has been presented by an assistant attorney general, he
or she will not file the appeal for you; you must either do so
yourself or have an attorney do so for you. In order to appeal,
you must file a petition for appeal with the Clerk of the West
Virginia Supreme Court naming the Human Rights Commission and the
adverse party as respondents. The employer or the landlord, etc.,
against whom & complaint was filed is the adverse party if you are
the complainant; and the complainant is the adverse party if you

- are the employer, landlord, etc., against whom a complaint was
filed. If the appeal is granted to a nonresident of this state,
the n;nresident may be required to file a bond with the Clerk of
the Supreme Court.

'IN SOME CASES THE APPEAL MAY BE FILED IN THE CIRCUIT COURT OF
KANAWHA COUNTY, but only in: (1) cases in which the Commission
awards damages other than back pay exceeding $5,000.00; (2) cases
in which the Commission awards back pay exceeding $30,000.00; and
(3) cases in which the parties agree that the appeal should be
prosecuted in circuit court. Appeals to Kanawha County Circuit
Court must also be filed within 230 days from the date of receipt
of this order. s

&

For a more complete description of the appeal process see West

- Virginia Code § 5-11-11, and the West Virginia Rules of Appellate
Procedure.



BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

GEORGE W. BLAIR, JR.,

Complainant,
v. DOCKET NO. EH=-168-30
HOLLOW MINING CO.,

Respondent.

On December 4, 1991, this matter came on for public
hearing before Hearing Examiner Richard M. Riffe. On January
16, 1992, after consideration of the testimony and other
evidence, as well as the proposed findings and other written
submissions of the parties, the hearing examiner issued his
Corrected Hearing Examiner's Final Order. The hearing
examiner found in favor of the complainant and awarded him
back pay in the amount of $27,150, plus prejudgment interest
(as of December 4, 1991) on back pay in the amount of $8,145.
In addition, the hearing examiner awarded the complainant
incidental damages in the amount of $2,500, and ordered the
respondent to cease and desist its discriminatory hiring

policies and practices.

No appeal having been filed pursuant to W. Va. Code § 5-
11-8(d)(3) and § 77-2-10 of the Rules of Practice and

Procedure Before the West Virginia Human Rights Commission,



the Corrected Hearing Examiner's Final QOrder has been reviewed
only as to whether it is in excess of the statutory authority
and jurisdiction of the Commission, in accordance with § 77~
2-10.9. of the Rules of Practice and Procedure Before the West
Virginia Human Rights Commission. Other defects in said
Corrected Hearing Examiner's Final Order, if there be any,
have been waived. Finding no excess of statutory authority
or jurisdiction, the Corrected Hearing Examiner's Final Order
attached heretc is hereby issued as the Final Order of the
West Virginia Human Rights Commission.

By this Final Order, a copy of which shéll be sent by
certified mail to the parties and their counsel, and by first
class mail to the Secretary of State of West Virginia, the
parties are hereby notified that they may seek judicial review
as outlined in the "Notice of Right to Appeal" attached
hereto.

It is so ORDERED.
WEST VIRGINIA HUMAN RIGHTS COMMISSION

Entered for and at the direction of the West Virginia

Human Rights Commission this day of 4 .

1992 in Charleston, Kana




BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

GEORGE W. BLAIR, JR.,

Complainant,
v- DOCKET NO. EH-168-90 . \:NED
HOLLOW MINING CO., \\g‘é'l
.\P‘“ \{G;ﬂ%‘:;f‘\'
Respondent. ﬁé@ ‘:f‘éx

HEARING EC T i pn?, ORDER

This matier came on for hearing on December 4, 1991, in the
Mingo County Courthouse in Williamson, West Virginia. The
complainant appeared in person, the Commission appeared by its
counsel, Mary Catherine Buchmelter, Deputy Attorney General. The

respondent, Hollow Mining Co., did not appear at hearing.

Originally, this case was set for hearing on September S5 and
6, w in Room 222 of the Mingo County Courthouse in
wWilliamson, West Virginia. (Hearing Examiner's Exhibit No. 3).
By order entered September 24, 1991, the case was continued
until December 3 and 4, & At that time, the order indicated
that the hearing would be held in the County Commission Room, at
the Mingo County courthouse, on December 3 and 4, 1991. Notice
was served on the parties and t:.hat service 1s reflected in a
Cartificate of Service signed by the hearing examiner on September

25, 1991.




Subsequently, on of about November 15, 1391, counsel for
respondent, Donna M. Colberyg, of Smith, Heenan & Althen, 1380 One
Valley Squars, Charleston, West Virginia, telephoned the hearing
examiner and indicated that she wished to withdraw as counsel due
to fiscal problems of the respondent and respondent's resultant
inability to pay for legal services. Ms. Colberg then sent a
lettar to the respondent advising it of her withdrawal as counsal
and advising respondent that should no representative appaar at
hearing, a judgment would be rendered against it. (Hearing

Examiner's Exhibit No. 2).

At hearing on December 4, 1991, Mary Catherine Buchmelter,
Daeputy Attornay General, represented to this axaminer that Ms.
Colkherg had also relayed te her her intsntion to withdraw as
counsel for respondent. At that time, Ms. Buchmelter verified
wizh Ms. Colberg that Mr. Eddie Hurley, President of Hollow
Mining, was without counsel. Ms. Buchmelter contacted Mr. Hurley
and asked if this matter could begin at 12:900 nocon on December 4,
1891, rather than at 9:30 a.m. Ms. Buchmeltar representad under
oath to this examiner that Mr. Hurley agreed to this two and cne-
half hour delay. Ms. Buchmelter memorialized this conversation
in a letter to the hearing examiner dated November 27, 139%1.
{Hearing Examiner's Exhibit No. l1). The hearing examiner '
subsequently faxed a notice to thé Courthouse and requested that
it be posted on the door of County Commission Room before 35:30
a.m. on the day of the hearing informing the parties that the
hearing would be held in Room 222 of the Courthouse. This notice




wvas postad on the County Comission door and remained thers all
morning. (See Attachment A). PFurthermore, by lattar dated
November 12, 1391, the hearing examiner advised the parties thaz
the hearing would be held in Room 222, Secund Ploor Confarencs

Ream, in the Mingo County Qourthousae.

For all the above reasons, including documentary evidence
and tastimony (Tr. pp. 3I-14), the hearing examiner finds that the
respondent recelved proper notice of the hearing date, time, and
location, and of the consaquencas of its failure to appear and

dafand the charges of the complainant.

The casa proceeded to hearing at approximataly 1:00 p.m.

FINDINGS OF FACT

1. Complainant, George Washington Blair, Jr., is, and at
all times relevant to this action has been, a resident of

Matewan, Mingo County, West Virginia., (Tr. p. 20).

2. Complainant, since birth, has had a medical condition
that is referred to as “dwarfism." (Tr. p. 21). His conditicn
consists of, but is not limited to, a bone deficiency in his

femurs. (Tr. p. 21). v

o

3. Complainant tastified that he has had approximately

four operations on his hips and legs to corract some of the




effects of his dwarfism. (T:. p. 21}). The femur is curved and
without surgery it could shear off at the femur head. (Tr. p.
55; Commisszion's Exhibit No. 7).

4. Complainant testified that the surgeries have enabled
him o walk without crutches and function out of a wheelchair.
His femurs <an now support his torso. (Tr. p. 22). The birth
dafect, however, still exists and results in an extremely shor:
stature and the appearanca typically asscciated with dwarfism.

(Tx. p. 22).

5. Complainant tastified to an extensive work history. Ha
bagan working in a supermarket at the age of sixteen. (Tr. p.
23). He then worked for the Mingo County EEQC as a carpentar’'s
helper during the 1977 flood. He worked in the office and did

odd jobs. (Tr. p. 23).

8. After leaving the Mingo County EECC, complainant got a
job with Wolford Enterprises on the tipple at Thacker, West
Virginia, dropping railzoad cars, shoveling belt, and picking
rock. He worked there approximately a year. He then left and

want to Florida and worked for Rex Packaging for approximately
eight months. (Tr. p. 25). His duties consistad of working a

machine called a right angle, which made bores.
&

- 7. After leaving Rex Packaging, complainant testified thac
he began employment at BCDE Coal Company at Turkey Creek,




Xentucky. He ran an endloader, answversd the phone, kapt watar
going inside the mine, shovaled the belt head cutside, kept the
belt greased, and kept averything clean. (Tr. p. 24). He moved
¢oal and got supplias. (Tz. p. 285).

g. When BCRE switched owners, complainant was laid off.
He testified that during that time, he worked cdd jobs until he
became employed at Carbon Black in approximately 1985. (Tr. p
28). At Carbon Black (a coal mine), complainant startad as a
genaral laborer, building bratters, shoveling belt, shoveling the
rik, running the scoop and working as a pinner helper. (Tr. p.
2§). A pinner helper assistad a *pinner® by making up pins and
loading supplies. When the pinner drills the hola, the pinner
helper puts the bolts in the top, and tightens them. (Tr. p. 26).

S. Complainant was assistant to “pinner” Jimmy Pruitt on
the Carbon Black job. (Tr. p. 26). Pruitt testified that he
trained complainant for approximately six months. (Tr. pp. 26,
27, 64, 85). Pruitt also testified that he had opportunity to

cbserve complainant at work and found him to be a "good worker.”

(Tz. p. 63).

10. After Pruitt left employment with Carbon Black,
complainant testified that he did the "pinner" work. He
continued in this position for approximately six moths and then

voluntarily left employment. (Tz. p. 27).




11. Aftaer leaving amployment with Carbon Black, complainant
testified that he did odd jebs. (Tr. p. 28). Complainant
tastified that he heard from a friend thatc they wers hiring at
Aney, No. 1l Mine in Thacker. Complainant went to the sita,

talked to the boss several times and was ultimataly hired. (Tr.

p. 28).

12. Complainant testified that his duties consisted of
running the scoop, hauling supplies, i.e., pins, platas and
¢inder blocks. EHe scocoped up loose coal so that it ¢ould be

pinned. (Tr. p. 28).

13. Complainant worked at Amey for four to six months until
it shut down and everyona was given layeff slips. (Tx. p. 28).
Amey shut down cperations and Hollow ¥ining tock over. (Tr. p.
28). The period cf time batween Amey's shut down and the

takeover by Hollow Mining was approximately twe menths. (Tz. p.

29).

14. Complainant testified that he began applying for a
position with Hollow Mining and went to the site at least four to

six times a month. (Tr. p. 29).
15. Complainant testified Eﬁat he talked to the

Superintendent, Taylor Norman, and asked to be hired. (Tr. pp.
31, 32). Norman instructed complainant o write his name, phone

-




number and what he cculd do on a piece of paper and told
complainant that he would see what he could do. (Tz. p. 32).

16. Complainant testified that he continued to visit the
job site attempting to secure a position. (Tr. p. 32). He
stoppad at raspondant's office an the mouth of the hollow and
spoka 0 a woman employee. She told complainant %o writa his
name, address, phone number and previocus experiencs and
qualifications on a pieca of paper. She said she would then pass

them on to the man in charge. (Tr. p. 33).

17. EBollow Mining was hiring at this time. (Tr. pp. 33,
36; Commission's Exhibit Nos. 1 through §).

18. Complainant testified that he was never asked to £ill
ocut an application. (Tx. p. 37). The agplications £illed ocut by
men hired and submittad by respondent are not dated, and it is
not possible to disecern when they were filled out. (Commission's
Exhibit Nos. 2-6§). The "application” of Jimmy Mounts submitted
by respondent consists of only a paper with his name, age,

address, experience and refersnces. (Commission’'s Exhibit No.

6).

19. It is standard practice in smaller mines to hire

without a formal application process. (Tr. pp. 37, 66, 67).
Qften, applicaticns are filled out after one is hired.

- - . V"M'f
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20. During the tine complainant was attampting to be
employed by respondent, respondent hired Charles Adams (Tr. pp.
37, 38; Commission's Exhibit No. 2); James Stanby (Tz. p. 138;
Commission’'s Exhibit No. 3); Ancie Norman (Tx. p. 38;
Commission's Exhibit No. 4); Buford Combs (Tr. pp. 38, 39;
Commissicon's Exhibic No. 5); and Jimmy Mounts (Tr. p. 40,

Commission's Esxhibit No. §).

21. On approximataly October 23, 139C, complairnant was told
by Jlimmy Mounts and Dcnald Atwood that respondent was going to
open on the third shift and that they would be hiring a
"greasaer.” (Tr. p. 42). A greaser greases aquipment and puts in

oil. (Tx. p. 42). Complainant was qualified to be a “greaser.”

(T=. pp. 42, 64).

22, Jimmy Pruitt tastified that complainant was qualified
for the position of "greaser." He testified that complainant

could *do anything énybcdy @lse could do in the mines." (Tz. p.
63).

23. Complainant wvisited the Hollow Mining site and talked
to Taylor Norman, asking him specifically for the pesition of
“greaser.” Norman told complainant, "I don't think you can

handle it." (Tx. p. 41). S

24. Complainant was never hired by Hellow Mining. (Tr. p.

45).




25. Complainant continued to seek employment. He did odd
jobs duxing this time and earned approximataly $300 per month.
(Tr. pp. 47, 51). Complainant mitigated his damage by working
whataver odd jobs he could find. He was hired by Northwasct
Enargy in Thacker, West Virginia in April 1990. Complainant want
to EMT school and obtained his EMT papers. (Tx. p. 45). He
workaed underground at Thacker running the scoop, hauling

supplies, cinder blocks, rock dust, and greasing belt heads and

equipment.

2§. By numerous visits to the job sita and by filling ocut
the requested form, complainant applied for a position with

respondent.

27. Respondent's refusal to hire complainant was due 2o
complainant's handicap and/or respondent's percepticn of

complainant's handicap.
29. Cemplainant is entitled to back wages.

29. Complainant was humiliatad and embarrassed by

respondent's discriminatory action and is entitled to incidental

*

damages. .




RISCUSSION OF LAW

A. DISCRIMINATION BASED UPON HANDICAP
A5 ZLLEGAL.

West Virginia Code § 5-11-9 provides, in pertinent part:
*It shall be an unlawful diseriminatcry practice . . . faor any
employer to discriminate against an individual with respect to .
» + terms [or] conditions of employment if the individual is able
and competant to perform the sarvices required aven if such
individual is . .. handicapped. . . .” VWast Virginia Code § 5=~
11«3(t) provides that the tarm "handicap* refers to a pexscn who:

(1) Has a mental or physical impairment
which substantially limits one or more of
such person’'s major life activities; the tarm
"major lifa activities” inclundes functions
such as caring for one's self, performing
manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working;

(2) Has a record of such impairment; ox
(3) Is regarded as having such an
impairment.
The 1983 amendments to the Human Rights Act, which expanded
the definition of handicap, became effective on July 1, 198%. On

February 26, 1990, the Human Rights Commission filed its Ryles

emergency rules were subsequently approved by the Legislative--
Rule Making Review Committee, thereby becoming legislative rules.
Thaese rules amplify the 1989 amendments to the Act, which
substantially altered the landscape of handicap discrimination

-10-




law in West Virginia, and moot much prior interpretive case law.
(Plainly, the amendments specifically render moot the decisions

in Rapngex Fyel Corp. v, Wesxt Virginia Humap Rights Commission,
376 S.E.2d 134 (W. Va. 1988) and Qhicgo Dalzy Co. v. Weag Vizginla

Human Rights Commigsion, 382 S.E.2d 75 (W. Va. 1989)).

B. THE COMPLAINANT IS A QUALIFIED
HANDICABPED PERSON.

The respondant has never contested Gaorge Blair's claim that
he is a handicapped individual under the West Virginia Human
Rights Act. Had the respondent contestad complainant's handicap
status, Blair would have had the burden of proving that his

condition met the requirements of the Act.

Section 77-1-3 of the Commission's Rules Regarding
Discrimination Against the Handicapped stata:

3.1. If, at the time of public hearing,
thera is a question or dispute as to whether
the complainant is a handicapped person, or
ag to the nature of the impairment, the
burden of proof shall be upon tha complainant
to present by reascnable medical opinions or
records:

3.1.1. The nature of the handicapping
condition;

3.1.2. Any limitarions caused by said
handicap; and

3.1.3. Any restrid¢tions upon the
handicapped individual‘s waork activiecy. If
the complainant prevails, the costs of
cbtaining and prasenting such medical
evidence may be assessed against the

respondant.
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(Emphasis supplied).

Mr., Blair is obviously handicapped. His condition, present since
birth, result in an appearance that leaves no doubt that his
musculoskeletal system is affected. His medical records speak of
savara deformity of his right lower extremity." (Commission's
Exhibit No. 7, p. 14). I notad an the rscord upon encountering
bim at hearing that he has the appearance typically associated
with dwarfism, the shaping of the arms and legs are those

typically associataed with dwarfism, as well as his short staturae.

Even though the complainant went to great lengths on the
stand to appear unaffacted by his handicap, it is obvious that
his disability affects some major life functions. Section 77-1-
2.5. of the Commission's Rules Regarding Discrimination Against
the Handicapped defines “substantially limifs* to mean
*interferes with or affects over a substantial period of time."
(Emphasis supplied). Blair's condition has been present since
birth. Further, Mr. Blair's uncontroverted testimony that he was
told by the Superintendent, Taylor Norman, that *he couldn't
handle the work" is atrong evidence that he was at least
perceived as handicapped. Thus, Mr. Blair meets the third !
definition of handicapped undex éﬁe Act in that he is “regarded

as having such an impajirment” W. Va. Code § 5-11-3(t), and in

that the respondent has not contasted Mr. Blair's status as a

wl2e




handicapped pexrson; and for the above rewasons, I find tchar the
complainant, Gaorge Blair, is a handicapped person as defined by
the West Virginia Human Rights Act and its accompanying rules and

requlations.

In order to meet tha burden of a “qualified" handicapped
person, a complainant must show that he can perform the essential
functions of the job, with or without accommodation. It is
undisputad that Gaorge Blair meets the requirements of a
*qualified” handicapped person. His uncontrovertad testimony of
his prior job experience and duties and the testimony of a co-
worker, Jimmy Pruitt, along with the fact that Blair was
ultimataly hired by a c¢oal company and performed the duties that
would have been axpectad of a position at Hollow Mining, are

convincing that Blair was qualified for the positions which he

scught.

cC. THE COMPLAINANT MET HIS PRIMA FACIE

AND L A R R R e

Although the West Virginia Supreme Court of Appeals’
decision in Rangexr Tuel Corp. v. Wesgt Virginia Human RIGhts
Commission, 376 S.E.2d 154 (W. Va. 1988) pre-dates statutory
changes which broadened the definition of *handicapped,” and
despite the fact that it is ocut ojgstep with the more recent

Americans With Disabilities Act, 7.5.C. § ___ e% seg. (P.L.
101-336), it nevertheless provides the mocdal for analyzing claims

=13~




of handicap discrimination in amployment. Syllabus point two

provides, in relavant pars:

A handicapped person claiming employment

discriminaticn under ¥, Va. Code S-11-9
{1381], must prove as a prima facie case that
such person (1) meets the definition of
"handicapped,* (2) possesses the skills to do
the desired job with reascnable
accommodations and (3) applied for and was
rajaected for the desired job. The burden
then shifts to the employer to rebut the

claimant's prima facle case by preasenting a
legitimate, nondiscriminatory reason for such

person's rejection.

Complainant tastified cradibly about his numercus trips to
the raspondent's job site seeking employment. He had been
amployed by the company previcusly mining on that gite (Amey
Coal) and tastified that co-workers had been hired by Eollow
Mining. He further taatified credibly about being asked on at
least two coc¢casions to write his name, phone number, and previcus
job experience on a piece of paper. He complied with these
raequests. Complainant credibly testified that presviously he
cbtained employment at small mines in this manner, and Jimmy
Pruitt's tastimony substantiated ;hgt small mines routinely hired
by this procedure. In addition, the previcusly-submitted
documents of the respondent indicated that at least one employee
was hired with that form of application. Inasmuch as respondent
has not refuted this testimony, I find that complainant did

indeed apply for a position with ‘respondent. It is undisputed

that he was rejected.
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George Blair obviously meets all three prongs of the prima
facie burden. He is a qualified handicapped individual, and he
applied for and was rejected for the job. The burden then
shifted to the employer to resbut the prima facis case by

presenting a legitimate nondiscriminatory reason for the

rajection.

In this casae, the respondent failed to present a defansa.

As stated above, the raspondeant neglectad to appear at hearing.

Section 77-2-7.58. of the Commission’'s Rules of Practice and
Procadure stata: The raespondent may appear at the hearing with
or without counsel. Failure of a respondent to appear shall not

pravent presentation of the casa or the antering of a £inal

decision.

This case was presentad by the Commission. Testimony was
given by the complainant and one witness. As stated above, I
have concluded that the complainant met his prima facie case.
Since the respondent did not articulate a defense, the
complainant need go no further. The complainant has met his
ultimats burden and shown that respondent's refusal to hire him

was bazed upon his handicap or the respondent's perception of

&

handicap. .

 wlS-



D. QOMPLAINANT' S DAMAGES

The Commission having shown unlawful discrimination, I shall
award such relieaf as will effectuate the purpcses of the Human
Rights Act and "makae persons whole for injuries suffaered on
account of unlawful employment discrimination.* Albemarle Paper
Co. v. Moody, 422 U.S. 405, 418, 45 L. Ed. 2d 280, 95 S. Ct. 2362
(1375). The injured party is to be placed, as near as possible,
in the situation which he would have occupied had he not been

discriminated against.

Here, Gaorge Blair, under the "make-whole" rule, is entitled
to back pay, with prejudgment iatarest, and incidencal damages.
. Erank's Shga Store v. Wast Virginia Human Rights Commission, 365
S.B.2d 251 (1986). 1In addition, the respondent will be ordarad

20 cease and desist from discriminatory conduct.

Precise damages in this case are not easily calculable.
Again, respondent's failure to cooperate in producing information
or participating in hearing precludes us from having all of the
necassary information at hand. I have no choice but to calculate

damages on the unrefuted testimony of the complainant.

In an action for damages, the finder of fact is bound to
& .
award damages based on the evidence and to not engage in
spaculation. Whera the evidence is sketchy because of a

raspondent's failure to produce the records which would claxify

-16-
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thae matter, the law is clear that doubt should be resclved in

favor of the complainant.
Uncertainties in determining what an
amployee would have earned but for the

discrimination should be resolved against the
discriminatory amployer.

; - ., 494 F.2d 211, 260 (Sth

W A
Cir. 1874).
Complainant tastified that employees of respondent were

baing paid approximately $12 per hour. (Tr. p. 48). Ea
taatified that he was provided this information by fxiends who
worked for the respondent. Complainant's unrsfutad tastimony
indicates that the job was operating at least 40 hours per weak,
and that for all hours worked in excess of 40, employees wers2
paid at one and one-half times their raqular hourly rata. (Tr.
p. 49). He also tastified that he made an average of $300 per
menth on odd jobs while seeking employment. Complainant
unltimately racsived employment with Northwest Energy at the rata

of $13 per hour in April 1930.

I, therafore, conclude that complainant's damages should be
calculated thus: although complainant's date of incident is
stated as October 28, 1989, this data reflects when he realized
that thea reason resgondent was not hiring Rim was due %o his
handicap. The Superintendent's statement, "I don't think you can
handle this" ccnétituted complai;ant's impetus to file., He
began seeking employment, and respondent began hiring, in January

1989. Thus, complainant's damages can begin in January 1983. I

-17-




have calculated the damages hased upon a 40 hour week and ended
them on April 1, 1994, yhon complainant testified that he began

work for Northwesz Energy. (See Attachment B).

Furthermora, complainant’s compelling and ¢radible testimeony
ragarding the humiliation and embarrassment he suffered hecause
of the respondent’'s discriminatory act leads me to find that

complainant is entitled to $2,500 in incidental damages.

Next, I am hereby issuing a cease and desist order requiring
the respondent to c¢ease and desist from its discriminatory
conduct. The respondent iz directad to post notices in its
establishment that the respondent is an equal opportunity
amployer and that unlawful discriminatory practicas with regard

o hiring, firing, or any other term of employment may be

raeported to the West Virginia Human Rights Commission.
CONCLUSIONS OF LAW

1. The complainant, Gecrge W. Blair, Jr., is an individunal
aggrieved by an unlawful discriminatory practice and is a proper
complainant under the West Virginia Human Rights Act, W. Va. Code
§ 5-11-10, and the Rules of Practice and Procedure Before the}

West Virginia Human Rights Commission.

18-




2. Gaorge W. Blair, Jr., is a handicapped individual as
defined in W. Va. Code § $-11-3(%) in that he has, since hirth, a

conditicon known as “*dwarfism.*

3. The raspondent, Hollow Mining Cs., is an employer as

dafined by W. Va. Codea § 5-11-3(d).

4. The complaint in this mattsr was properly and timely

filed in accordances with W. Va. Code § 5-11-10.

3. The complainant has established a prima facia case of
handicap discrimination in that he iz a qualified handicapped
person, that he possesses the necessary skills to do the job
daesired, and that he applied for and was rajectad for the

position.

8. The respondent did not appear in person, nor was the

respondent represented by counsel at hearing.

7. The complainant has establishgd by unrefuted testimony
and hy direct evidence that the resﬁcndent failed to hire him
because of his dwarfism and that the respondent perceived him as
handicapped. The complainant met his ultimate burden of showing

that-the respondent's refusal to hire him was based upon illegal

discriminatory motives.

-19-




8. As a result of the unlawful discriminatory action of
the respondent, tha complainant is entitled to back pay in the
amcunt of $27,150.00.

3. As a result of thae unlawful discriminacory action of
the respondent, the complainant is entitled to prejudgment
interast on back pay, as of December 4, 1991, in the amount of

$8,145.00.

10. As a result of the unlawful discriminatory action of
the respondent, the complainant sufferad humiliation,
embarrassment, and emotional distress, and is entitled to

incidental damages in the amount of $§2,500.

11. As a result of the unlawful discriminatory action of
the respondent, the complainant is entitled to a cease and desist
order, requiring the respondent to cease and desist its

discriminatory policies and practices.
QRDER"

Based upon the foregoing findings of fact, conclusions of
law, and discussicon of applicable law; and based upon a thorough
review of the hearing transcript ahd all relevant testimony and
documentary evidence; I hereby £find that the complainant is
entitled to the following relief: '

1. Back pay in the amount of §$27,150.00;




[ T —

2. Prejudgment interest on back pay, as of December 4,
1391, in the amcunt of $8,145.00;

3. Incidental damages in the amocunt of 3$32,500; and

4. A cease and desist order requiring the respondent to

cmase and desist its discriminatory policies and practicas.

It is so QRDERED.

HEARING EXAMINER

pata: _2Z 3 D-W-EL\ ]34
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_ATTACHMENT B

RLAIR DAMAGEN
I BACKXPAY January 2, 1989 - April 1, 1990
Loat Mit-
Bacik iga=- Total Intarest Tatal
Pay - tion = Backpay + 2.5 % = Balance
1989 (1) 6,240.00% 5¢0.090 5,340.00 Q 5,340.0¢
() 6,240.00 300.00C 5,340.00 133.50 10,813.30
(3) 6,240.40¢C 500.040 5,340.00 270.133 16,423.8¢
(4) 6,240.00 39Q0.400 5,340.0¢C 410.59 22,174.39
1990 (1) 6,240.00 900.00 5,340.00 544.35 28,068.75°
$27,150.00

Total Backpay net mitigation without intarest 27,150.00

Total Backpay net mitigation with incremental, compounded interest 28,068.73

Toral Baclpav, net mird ion with at=aight interese for 3 vears 33.095.85°

I INCIDENTAL DAMAGES 2,300.040

III TOTAL DAMAGES $30,568.78 -~ §35,595.83

'1$12.00 pezr hour x 40 hours per week x 13 weeks per quarter

1as of April 1, 1990

L T P - -~ PToaowhre = -

he | 1409 + —— - - ol o b -
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3.3.3. Award such aozler equizable zslief as will
make the coaplaisant vhole, includiag, but ace limizad 23, an
avars of atiorkey's Zfees and causcs.

9.3.4. IZ upon all cha tastinony, evidancas and
s9S3Td QL he Rearinag the Rearisg axamiver shall f£i=d thar the
zaspondant Ras sot angaged o any walawiul dlsczinmizacazy
Prac=ica as defliied iz tiha Act, the heariag examiser shall
issue a decigzicn dismisging the czmplaizs as 3 suclk
gsuondant.

§.35. Copias <f the hearing axamizmer's £inal decisicon
shall ba served by caxziiied mail, sacazn rI3caigzt requestad,
eu tle c<umplaizant, the respendant, all intazrencrs, and
ccunsal of recard, and by persenal dalivexr or first class
maill <n the Commission's atIarmay and all other gersons,
officas or agencises deemed appropriate by the heaning examinexn
Qor the Jommission.

3.68. All Z2inal declisicons recdarad by 4 hearing axamizner
shall ke filed az the c2ntral effiice of the Commission and
shall bha opan to public inspecticn during regular offica houx:
af the Commission.

§77-2-10. Appeal te tia Ccommission.

10.1. Within chi-=y (30Q) days of recaipne of the hearing
axaminer's final decisicn, any parsy aggwieved shall file wich
tha executive dirzscisr of the Commission, and serxre upen all
par=iaes Qr theixr counsel, a notice of apgeal, and in itz
digcmanicn, a geritisn sattiag forz=x 2 fac=s showing the
apmellant to be agg=ieved, all mat:iaxs alleged ta have been
errunecusly decided By the examinew, the raliasf =g which the
appellant believes shne/he is eaticled, and any azgument iz
suppor: of tihe appeal. '

10.2. The f£filing af an apgeal oo the Commissicn from e
hearing examizex shall not operaca as a stay of the decisicn
of the heaxiag examiner unless a stay i3 specifically
raquested by tle appellant in a separacz applicacicn for tie
same and approved by the Commission or its exacutive dizecTar.

L
10.3. The naeice and peeirion of appeal shall ke
confined to the zrecazd.

10.4. The appellant shall submit the original and nine
(3) copies of the notice of appeal and the accsampanying

poetition, if any.




10.8%. Fizhia twenty (20) days after oecaipc of
apgel.anct’'s zgecizicn, all guler partias 20 the matier zay filla
sqal Iesponsa a3 1S wvarrancad, ilincluding sediztiag ous any
allagad emissions or lracsuzacies o cha agpellanc's sticamens
Qi @ Ca3a Qr ar=ur3 of law iz zhe appallanc's azjumean. TR
gxiginal and aiza (3) conias of he Tasuonse shall Be sezred
QPR tn4 exscutlTe disscuzsr,

13.3. Wisthin sixTy (83) days afzar the daza on whichk tha
notice < apgeal was fllad, the Commission shaall rencdex a
fizal erxdar afiizming =le decision of =he hearing examiner,
Qr an orxder ramanding tiae zatsar for fuorchar pradzedisgs
befsre a hearing axamirer, or a fiaxal order modifying or
ge@tiisg aside =22e decision. Absernt anusunal cizsumstances duly

- noead Dy the Commission, geither Che pazxties Ror theis clunsel

may aprear befors tle Commission in suppors Qf tleir positicn
magarding the apgeal. .

1Q8.7. When remanding a mattaxr for further procsedings
befcres a hearing examiner, tha Commission skhall speciiy tha
ramascn(3) fZor the remand and the speciliic issua(s) =z ba
davalcged and decided Dy tle axaminesr on ramand.

10.8. In c2nsidering a notica of appeal, tihe Commission
shall limit it3s reviaw Gtz whetier the Rearing examiner‘s
dacision i3:

10.8.1. In conformiry with the Conscismeion and
laws of tha s=ate and the Unizad Stacas:

10.8.2. Wizhiz the Commissicn's statunany
durisdiction or anthaomizy:

10.8.3. M¥ade in aczar<anca with procaduwas raquisad
by law oxr estanlished by appropriate zles or ssgulaticns Qf
the Commission:

10.8.4. Suppeorzad by substantial evidence on tls=
whaole secazZ; oz

10.8.5. Not azbitzTzrxy, capricicus or characiarized
by abuse of discrection oxr cleaxly unwarrTanted aexercise of
disczation. ¢

&

10.%9. In the event that a agtice of apgeal foom a
hearing examiner's final decision iz noe filed within thiz=y
(39) days of recaipt of the same, tle Commission shall issue
a final oxder affizming the examigexr's £final decisicn;
provided, that the Commissioxa, onr its own, may acdify or set
aside the decision inscfar as it clearly exceeds the sTatatazy
aushoricy or jurisdiction ¢f the Commission. The fiaal gzdax
¢Z the Commissicn shall ke served ia acsordancs witl Rule 9.3.
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§77-2-11. Judicial Appeal.

1.1, Judicial zeview of a fizal oxZer of the Commission
may ke chbtained Dy clhe Cimplaizans, rsspondent or ather pJersan
Aguriaved Ly such qrdarm.

11.2. A gaxwy vho sesky judicial reviaw must f£ile
his/her apgeal wizbin shizzy (30) days afzar rZeucaize gf tha
fizal oxzZax of the Commissicon.

1l.3. Fer puryosas of judicial appeal, tihe decision of
whe Commission afZirzming, madiiying or secming aside tha fizal
dacision ¢ tha Rhearisg axaminer shall cansztituta the f£fizal
ardar of tle Commission.

§77=2=12. General Investigations.

2.1. Tha Commizsion may, at its disczaticon and i
aczord with the powar canfex~ad gpon Lt Dy the Acs, canducs
sucl guwneral investigations and heariagy iato problems of
disceininarion as it deess Recsssary or desizable and may
scady and roper= upon tha problems of tie effsc: odf
discrimination on any fiald of human zelasionships.

12.2. In pursuing its fuapesions autlorized By the ACS
and by uwhis secu=ion, tle Commigsion may exersise izs fzll
povars of discaovery as sec forsh in the AT and in thesa

oaqulacions.

§77-2-13. Declaractory Rullings and Guidellines.

13.1. Peciticns for declaracory rulings flled witli tihe
Comnission pursuant =3 F, Ta. C=da § 29A-4-~l sBall coptain the
following: - :

. 13.1.1. A sztatament of the gquestion on wiich tae
declazatszy zalizge is squghs.
13.1.2. A full statazgent of the facts giving zise
o the gquestion. “

- 13.1.3. A statement of the basis for che
petiticner’'s intarest in the gquastion.

13.1.4. Any legal argument which petiticner wishes
ta schmic.




CERTIFICATE OF SERVICE

I, Richard M. Riffe, Hearing Examiner for the West Virginia
Human Rights Commission, do hereby certify that I have served the
foregoing CORRECTED HEARING EXAMINER'S EFINAL ORDER by depositing a

true copy thereof 1 the U.S. Mail (certified)} postage prepaid

this [6 day of

GEORGE W. BLAIR,“JR.
BOX 639
MATEWAN, WV 25678

992 to the following:

HOLLOW MINING

EDDIE HURLEY, PRESIDENT
POST OFFICE BOX 382
PHELPS, KY 41553

FOREST ROLES, ESQ.
DONNA M. COLBERG, ESQ.
SMITH HEENAN & ALTEEN
1380 ONE VALLEY SQUARE
CHARLESTON, WV 25301

MARY CATHERINE BUCHMELTER, ESQ.
DEPUTY ATTORNEY GENERAL

CIVIL RIGHTS DIVISION

812 QUARRIER STREET
CHARLESTON, WV 25302

Richard M. Riffe
Eearing Examiner




