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STATE OF WEST VIRGINIA HUMAN RIGHTS COMMISSION
215 PROFESSIONAL BUILDING

1036 QUARRIER STREET
CHARLESTON. WEST VIRGINIA 25301

TELEPHONE 304·348·2616

October 22, 1987
Calvin Brown
1419 Sattes Circle
Nitro, V/V 25143
White Lincoln-Mercury, Inc.
321 Virginia St.
Charleston, WV 25302
Dan L. Hardway, Esq.
711 Atlas Bldg.
Charleston, VVV 25301
James T. Cooper, Esq.
Lovett, Vaughan & Cooper
400 Charleston National Plaza
Charleston, WV 25031

RE: Brown v. White Lincoln-Mercury, Inc.
EA-53-87

Dear Parties:
Herewith, please find the final order of the WV Human Rights Com-

mission in the above-styled and numbered case.
Pursuant to WV Code, Chapter 5, Article 11, Section 11, amended and

effective April 1, 1987, any party adversely affected by this final or-
der may file a petition for review with the supreme court of appeals with-
in 30 days of receipt of this final order.

Sincerely,

~~):~~~<keV0~u7
Executive Director

HDK/mst
Attachments
CERTIFIED MAIL-RETURN RECEIPT REQUESTED
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OF STATUTORY RIGHT TO JUDICIAL REVIEW
A:.'v!E)l'DED AND E??EC:'!VE
AS OF A?~!L 1, 1937

E::r. E. B. 26:)81

this artic!e ..

§5-11-11. Appeal arid en fo r-ce rn ent of cornmissio n orders.
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(a) F:'Qi':"". ;,::.:-::: r::1:l[ order or ~:::: commission. an
~;::pitc~;.::O:1 for :-e'::e'.f; r:::.::/- be pro~2c:,:~:::,:, by either
p~:-:::'to :::e 5L.l~r:-:::-.2cou-: or :.l;Jge:::'~3 f.\":r:~i::~r:~t::,-days
• I • I •• t I ,.... •

C~·Qr:: trie !'"ej.;e~!J~ ~::~::~: oy ~::~ ::~!::';QC a petit.on
•• • •• •• 'O,Cr!~~::or to 5~~C~C:~Ll:::l~:':~:::: c::~ CQr:".~.!:S3~on anc trie
adverse p~:-::/ as rl::~pur..de:;,c3. ar.c ~::~ c~~:-k of such
court 5n:!11 noeif:: e::l!~ or' t~>2 responJ.e~c3 and the
commission of cte fiiir.g of :5UC~ petition. The commis-
sion shall. within ten d~1.::3 :If,o::- recsipc of such notice.
We '.••.ie:: c::>2 c!e:-:( of c::~ court t::~ record of the
proce-=dt~g-: hud b~Eor= it, incluciirur ail :::~t:evidence,
Th e co ur t 0:- a ny juc.:;'2 t he r eo f t:'. ·:::t.:::::on may
t::~~e'...!;;0:1 c!~~~!.:--:1!:;~'.vh~~ht!!· or not ~l re\~:~l.V 5h:..il 1 be
g:-::r..:ed .. -\.:1C if g!'"~r:~::d to ~~~un!·e~id~~c 0C ~~~s state.
he shall be r'2'~lli,·e'.:! :0 e::,:''':'JC2 :l::c. ti!e .....:::. the clerk
befor-e such or c er or rr::\/te'.\.'" :5h;.!.l! becorne ef:~c~i',e, a
bone. with secur itv to be a o o rcved b'; the clerk.
conditioned to' perform any' ju'd'gme:1c which may be
awarded against him thereon. The commission may
cert ify to the court arid re~~es: ics decision oi ~!1Y

question of law arising upon the r ecor-d. and withhold
its further proceeding in tho: case. pending the decision
of court on the ce:-:i£Ied question. or until notice that the
cour t has c.el.;lineC: to docket the same. rf 0. review be
g ru n ced Or' the cer:ified. q u e s t io n 02 doc ket ad for
hearing. the c!e~k sh3.11 notify the board and the parties
litigant or their attorneys and the commission of the fact
by mail. If a review be granted or the certified question
docketed. the case shall be heard by the court in the
manner provided for ocher cases.

The appeal procedure contained in this subsection
shall be the exclusive means of review. notwithstanding
the p rovis ions or cha ore r twentv-n ine-u of this code:
Pror"ided. That such e:~c!:.t5ivem~~ns of review shall not
apply to a ny case wher e in an appeal or a pet iticn for
enforcement or a cease una d es ist order has bee" filed
with a c ircuit cou rt of this srare prior to the first day
of April. one thousand nine hundred eIghtY-:S21,·en.
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(0) In the event that any person shall fail to obey a
frr.aI order oi the commission within thirty days after
receipt of the same. or. if applicable. within thirty days
a::er a final order of the supreme COUrt or appeals. a
p.:::; or the commission may seek an order from the
circuit court for its enfor-cement. Such proceeding shall
be init:a:ed by the filing of a petition in said court. and
served uccn the respondent in the mariner provided by
law for ~~e service of summons in civil actions: a hearing'
shall be held on such petition' within sixty days of the
date of service. The court may grunt appropriate
temporary relief. and shall make and enter upon the
pleadings. testimony and proceedings such order as is
necessary to enforce the order of the commission or
suprerr.e court of appeals.
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BEFORE THE WEST VIRGINIA HUMAN RIGHTS COMMISSION

CALVIN BROWN,
Complainant,

v. DOCKET NO. EA-53-87
WHITE LINCOLN-MERCURY, INC.,

Respondent.

FINAL ORDER

On the 8th day of October, 1987, the West Virginia Human
Rights Commission reviewed the proposed order and decision of
Hearing Examiner, James Gerl, in the above-captioned matter.
After consideration of the aforementioned and exceptions thereto,

. .
the commission does hereby adopt said proposed order and de-
cision, encompassing findings of fact and conclusions of law, as
its own, with the following modifications.

In the subsection titled Findings of Fact on page 3,
paragraph enumerated as 9 is modified as follows: the year
"1909" is stricken, substituted, therefore, is the year "1929."

On page 4 of said subsection paragraph enumerated as 19, the
second sentence contained therein is modified by adding the
language "in response to what he perceived to be a cut in pay"
after the word "quit." Also, on page 4 of the same subsection,
paragraph enumerated as 20 is deleted.

On page 8 of said subsection, the last paragraph is deleted.
It is hereby ORDERED that the Hearing Examiner's proposed

order and decision, encompassing findings of fact and conclusions



of law, be attached hereto and made a part of this final order
except as modified by this final order.

It is finally ORDERED that this case be dismissed with
prejudice.

By this final order, a copy of which shall be sent by
certified mail to the parties, the parties are hereby notified
that they have ten days to request a reconsideration of this
final order and that they may seek judicial

Entered this / & ~ day of October,
review.
1987.

RESPECTFULLY SUBMITTED,
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HUMAN RIGHTS COMMISSION
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CALVIN BROWN,

Complainant,

v. Docket No. EA-53-87

WHITE LINCOLN-MERCURY, INC.,

Respondent.

PROPOSED ORDER AND DECISION

PRELIMINARY MATTERS

A public hearing for this matter was convened on April

15-16, 1987 in Charleston, West Virginia: Commissioner Russell

VanCleve served as Hearing Commissioner. The complaint was

filed on July 30, 1986. The notice of hearing was issued on

November 14, 1986. Respondent answered on November 21, 1986.

A telephone Status Conference was convened on March 5, 1987.

Subsequent to the hearing, both parties filed written briefs

and proposed findings of fact.

All proposed findings, conclusions and supporting argu-

ments submitted by the parties have been considered. To the ex-

tent that the proposed findings, conclusions, and arguments ad-

vanced by the parties are in accordance with the findings, con-

elusions and views as stated herein, they have been accepted,

and to the extent that they are inconsistent therewith, they

have been rejected. Certain proposed findings and conclusions

have been omitted as not relevant or not necessary to a proper



determination of the material issues as presented. To the ex-

tent that the testimony of various witnesses is not in accord

with findings as stated herein, it is not credited.

CONTENTIONS OF THE PARTIES

Complainant contends that respondent fired him because of

his age. Respondent maintains that it fired complainant because

of poor performance.

FINDINGS OF FACT

Based upon the parties stipulations of uncontested facts

as set forth on the record during the hearing, the Hearing Ex-

aminer has made the following findings af fact:

1. Complainant was employed by respondent from July 29,

1985, to May 19, 1986, in the position of credit manager.

2. Complainant was discharged from employment with res-

pondent on May 19, 1986.

3. Prior to his discharge, complainant was never told

that he would be discharged.

4. At the time of his discharge, complainant was earning

wages in the amount of $1,700.00 per month.

5. Boyles is younger than complainant. Boyles was 41

years of age at the time of complainant's dismissal.

6. Prior to working for respondent, complainant had been

employed for over 17 years at Raines Lincoln-Mercury, Incorporated

as a credit manager.

-2-



7. On or about July 29, 1985, respondent purchased Raines

Lincoln-Mercury Incorporated.

8. In addition to his pay at the time of discharge, com-

plainant received the following benefits:

a. Partial payment of group health insurance premiums
until October 31, 1985;

b. Automobile allowance of $200 per month;

c. Life Ln s-u rance in the amount of $10,000.00.

Based upon a preponderance of the evidence, the Hearing Ex-

aminer has made the following findings of fact:

9. Complainant was born on May 3, 1909 and he was 57 years

old on the date of his discharge.

10. Complainant was discharged by, respondent because he

could not perform his job duties in a competent manner.

11. Complainant was excessively rude to respondent's custom-

ers and he had a very gruff manner which is inconsistent with

the new reputation which was sought by respondent.

12. Complainant did not implement the new plans, pro-

cedures, programs and computer systems he was asked to imple-

ment by K. White, respondent's owner.

13. Complainant took 6! days of vacation when he was only

entitled to take 5 days.

14. Respondent investigated complainant's accounts while

he was on vacation and discovered that he was not performing

his job adequately.

-3-



15. On many occasions, K. White told complainant that he

was the head of the credit department and because he was the

manager of the credit department, he was responsible for doing

what was necessary to solve the problems in the credit depart-

ment.

16. Respondent has lost money each month since acquiring

Raines Lincoln-Mercury; except March, 1986, when a $417.00 pro-

fit was registered.

17. Because of its poor economic condition, respondent

found it necessary to reduce its workforce. Wben respondent ac-

quired the dealership, there were 70 employees.

now has 47 employees.

18. Of the 47 persons currently employed by respondent,

Respondent

one is over seventy years old, nine other employees are over

sixty years old, fifteen other employees are over fifty years

old. The remaining twenty-two employees are under age 50.

19. At one point shortly after respondent had purchased

Raines Lincoln-Mercury, complainant issued an ultimatum to his

employer. Complainant threatened to quit if he was not given

a raise of $300.00 per month. Inas~uch as he was the only

person at that time who knew where the credit records were lo-

cated, respondent gave in ~ his demands.

20. K. White is state chairperson of the JTPA Commission,

which funds training programs for the handicaped and the elderly.

K. White was responsible for hiring the first female service

manager in the Kanawha Valley. K. White has long been active

in equal employment opportunity.

-4-



21. Boyles, who replaced complainant, was more qualified

than complainant to perform the credit manager job the way

respondent wanted the job done.

CONCLUSIONS OF LAW

1. Calvin L. Brown is an individual claiming to be ag-

grieved by an alleged unlawful discriminatory practice and

is a proper complainant for purposes of the Human Rights Act.

West Virginia Code, §5-11-10.

2. White Lincoln-Mercury, Inc. is an employer as defined

by West Virginia Code Section 5-11-3(d) and is subject to the

provisions of the Human Rights Act.

3. Complainant has not established a prima facie case of

age discrimination.

4. Respondent has not discriminated against complainant

on the basis of his age by firing him. West Virginia Code,

Section 5-11-9(a).

DISCUSSION OF CONCLUSIONS

In fair employment, disparate treatment cases, the initial

burden is upon the complainant to establish a prima facie case

of discrimination. Shepherdstown Volunteer Fire Department v.

West Virginia Human Rights Commission 309 S.E.2d 342, 352-353
(WVa 1983); McDonnell-Douglas Corporation v. Green 411 U.S. 792

(1973). If the complainant makes out a prima facie case, res-

pondent is required to offer or articulate a legitimate non-

discriminatory reason for the action which it has taken with

-5-



respect to complainant. Shepherdstown Volunteer Fire Dept.,

supra; McDonnell Douglas, supra. If respondent articulates

such a reason, complainant must show that such reason is pre-

textual. Shepherdstown Volunteer Fire Dept., supra; McDonnell

Douglas, supra.

In the instant case, complainant has not established a

prima facie case of discrimination. Complainant has proven

that he is a member of a group protected by the Human Rights

Act by showing that he was 57 years old at the time of his dis-

charge. The parties have stipulated that complainant was dis-

charged by respondent and that his replacement was younger

than complainant. These facts, however, are insufficient to

raise any inference of discrimination 'because complainant has

failed to ~monstrate that he was qualified in the sense that

he was performing his job competently. Accordingly, no infer-

ence of age discrimination may be raised and no prima facie

case has been established. See Furnco Construction Company v.

Waters 438 U.S. 567, 577 (1978); Texas Department of Commun-

ity Affairs v. Burdine 450 U.S. 248 (1981).

Assuming arguendo that complainant has established a prima

facie case, respondent has articulated a legitimate non-dis-

criminatory reason for his discharge. Respondent has present-

ed testimony that complainant's job performance was not compet-

ent. Complainant was very rude to customers, and his gruff

manner was inappropriate for respondent's desired new image.

Complainant failed to implement the new plans, procedures, and

-6-



computer operations that the new management of the dealership

requested him to implement. Complainant took an excessive

vacation. Complainant's accounts were in a shambles. Des-

pite K. White's repeated instructions to complainant that he

should solve the problems of the department of which he was

the head, the problems persisted. Respondent was faced with

tough choices in view of its persistent failure to turn a pro-

fit. Complainant was one of many employees to lose his job at

respondent.

Despite the very good job by complainant's counsel at

hearing and in the brief, the record evidence in this case

does not support a conclusion that the reason articulated by

respondent for complainant's discharge' was pretextual. The

testimony of complainant and his witnesses was less credible

than the testimony of respondent's witnesses. Complainant's

demeanor on cross-examination was very evasive and combative.

Complainant appears to take the attitude that he is not re-

sponsible for any of the problems with his work. Complainant's

credibility is also impaired by the fact that he changed his

testimony. Complainant testified on direct that he received

no warnings from respondent. On cross-examination complainant

changed his testimony tor~flect that he did not remember being

warned that the credit department was taking too much of man-

agement's time. The testimony of many of complainant's wit-

nesses was also extremely evasive and apparently hostile to

respondent. The testimony of respondent's witnesses, on the

other hand, was credible. K. White's demeanor was very credible.
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It is true that K. White gave more detail in her testimony

herein than in previous written statements. K. White explain-

ed, however, that she didn't realize that every point had to

be listed on such statements. In view of her otherwise very

credible testimony, this minor problem does not signifigantly

impair her credibility.

Complainant argues that his rudeness is excusable because

under the prior owner complainant was the bad guy and the own-

er was more lenient with customers behind in their payments.

In view of the change in ownership and its communicated de-

sire to implement new policies and prodecures, this argument

must be rejected.

Complainant argues that the articulated reason is pretext-

ual because respondent never confronted him with his shortcom-

ings and gave him an opportunity to correct them. This argu-

ment ignores the fact that complainant was a management employee.

Respondent clearly and repeatedly informed complainant on sev-

eral occaions that he was the head of the credit department

and that he was respon~ible for solving any problems in his

department. A respondent cannot reasonably be expected to

teach its management employees how to perform every task.

If respondent sought to discriminate against employees on

the basis of age, it did not do a very good job. Respondent's

workforce statistics reveal that this respondent has an ex-

emplary record concerning the employment of older persons.

Indeed, even complainant's replacement was in the age group

protected by the Human Rights Act.
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Complainant has failed to demonstrate by a preponderance

of the evidence that the reason articulated by respondent for

complainant's discharge is pretextual.

PROPOSED ORDER
Based upon the foregoing, the Hearing Examiner hereby re-

commends that the Commission dismiss the complaint in this
-.

matter, with prejudice.

Ja rr{~s Ge r 1
He~ing Examiner

ENTERED:
----r- i
J i,.A", I~

-J /

-9-



The undersigned hereby certifies that he has s8rved

t.he foregoing Proposed Order and Decision

';:;y placing tr'J.eand cor rece cop i.e s t:1er2of in t112 TJnited states

Mail, postage prepaid, addressed to the following:

Dan Hardway, Esq.
1031 Quarrier Street~
Charleston, WV 25301

James T. Cooper, Esq.
Lovett, Vaughn & Cooper
400 Charleston National

Plaza
Charleston, WV 25301

on t.n Ls 2- UI+6..day of


